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7

Section 404 of the Clean Water Act (CWA) authorizes the US Army Corps of Engin USACE) 1o issue

' A S

discharge of dredged or fill material In navigable waters. "Navigable waters” is defined under the CWA 1o mean “the

waters of the United States and territorial seas.” Section 404(g) of the CWA authorizes states,! with approval from the
US Environmantal Protection Agency (EPA), to assume authority to administer the 404 program in some, but not all,
navigable waters and adiacent watlands, & dascribes the waters over wnich the USAC elal

Section 104(
administrative autnority even after p ortbe.

SIS for

y
/

Only two states, Mic!
ve explored assumption, but thos

=)

VAT

of assumable waters and wetlands. The EPA formed the Assumable Waters Subcommitiee under the auspices of

the National Advisory Council for Environmental Policy and Technology (NACEPT) 1o provide advice and develop
recommendations for NACEPT on how the EPA can best clarify for which waters a state or tribe may assume CWA

oo /iO/‘i algaat i vatatararerall ~a Sy For v DA
SECUON 404 Dermit responsi 3, dnd 1or wn

N

waters the USACE retains CWA section 404 permit responsibility
under an approvad state or tribal program. The Subcommittee included 22 members representing states and tribas,
ederal agencies, and other stakeholders. This report represents the results of the Subcommittee’s work from October
2015 10 April 2017 and is being prasented 1o NACEPT for its consideration,

Lin the 1977 CWA amendments but are able to assume as provided in Section 518() e CWA

Trices wer
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nendations 1o the NACEFT were developed against the background of the following assumptions,

n accordance with the regul ts of Section 404, ¢ #‘ate or tribe may only be authorized to assume the
Section 404 Program if it has authorily ove 1SSUME ters of the United QJ(]TO” and demonstrates
it will apply legal standards consistent with the Clean Wate rAf (CWA) requirements in operating a permitiing
program.

3

\

tate or tribe does not alter CWA jurisdiction over waiers of the United States. Moreover,
ittee is intended 1o alter in any way the definiion or
frative division of authority under

Assumplion by a ¢
Hing In the report or recommendations of the subcor
scope of federal jurisdiction. Rather, this report speaks only 1o the admi:
Section 404 between the USACE and an approved state or riba,

=
C

[

e, recommendations are intended to provide clarfty, 1o be
ent with the CWA, particularly Section 4044{g)

In accordance with EPA's charge to the subcomm!
praciical and readily implementable in the field, and to be consk:
(1),

Waters, such as rivers, lakes, and sireams, and adiacent wetlands are clearly linked legally, in policy,
and in hydrology, and in total are often referred 1o as “waters.” Howaver, for the purposes of developing
recommendations and for usage in this report, the Subcommitice chose the use of two tarms: “waters” and

‘adjacent wetlands.”

Since the EPA will be receiving formal advice from tha NACEFT, the EPA participated actively in the
discussion, formuiation, and review of the alternatives and provided *cu%mcf | advice, but did not take a
pcsit ling the specific recommendations made by the Subcommitiee. The US FWE also participated
in th iiam sions but did not take a position on the final recommendations. i\/’1es’nber‘3 Wwho took a position
mgordw g the recommendations are referred to as “recommending members.” = nciude all members,

' g the USACE, but not the US EFA and the US RVS,

-
T
[l _/IL’\_ A

Irves

%

mmittee members met sight times and also worked imdeper‘wjen'tl_/ from October
_;a'tloms and discussions were divided into three primary topics,

DOV Fevees 1oy il OV 7
2015 through Aprit 2017,

The origins, legislative histary, and processes of Section 404 state ort bal assumption. Subcommittes
members, including attormeys and ot’v*' reviewed the language of Section 4044g), the legislative history
ings of this group are included in Appendix F. The historles Of M@
included in Appendix £.

and other policy documents. Thea full
programs in Michigan and H(‘\fw J”‘“‘(‘

The extent of waters of the > s that may be assumed by an approved state or tribe, and the
extent of waters where Section 404 authority must be retained by the USACE, even following state or tribal
assumption. Findings and recommendations are discus in detall in this report,

The extent of wetlands that must also be retained by the USACE following state or tribal agsumption.
in this report.

and recommendations are discussed in de
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A N
[Tty 7“} ASSUTIADE DV & S

Al

he USACE

All the recommending Subcommitiee members {the majority) except tha

membe ting the USACE recommend to NACEFT that the EPA davelop guidance or regulations 1o clarify
thatwnen a s qtﬂ or tribe assumes the 404 program, the USACE must retain authority over waters included on lists
of waters reguiated unider i;egr‘m 10 of the Rivers and Harbors Act (BHA). These lists are compiled and maintained
bv the USACE district offices for avery state except Hawall, and the ma@rit\f of the Subcommittes recommends the
vith two minor modifications: any waters that are on the Section 10 lists b r“,od solely on nistoric use
tc\d Dased solely on historic fur trading) are not to be retained (ba Ocd on t e Congressional record and statute),
and waters that are assumabile by a tribe {as defined in the report) may also be retained by the USACE when a state
assumes the program.  The majority recognizes that waters may be addead to Section 10 lists after a state or tribe
assumas the program, and recommends in tk Al case, such waters may also be added 1o lists of USACE-retainec
waters at that time.

Tatath

eves 1

nat this option is clear and practical, can be implementad efficiently at the time a C‘fate or tribe
Sszks ff\aumptu 1 as well as in the operation of an assumed program, and is consistent with Cong tent that the
USACE retain authority over RHA Section 10 waters and M[%er wetlands, This afternative also is fbcd on relatively

stable and predictable information.

rwaters of the United States (with the

of adjacent wetlands as « elow) are assL

state or tribe.

: member represanting the USACE recommends USACE retain
ity over waters on the Section 10 iave been identified as Traditional Navigable
Waters (TNWs) under the CWA In aco m ance with USACE CWA regulations at 33 CHR 328.3(=)(1) and guidance
issued by the USACE and the EPATC 3Ner T.T.he 'EEUD?"
this recommendation \/\/CXTC’:J[ natare o '
(1) TNW v\/ﬂ[ rs

ists, dqj also waters that

A

Courl’s opirlon in Rapanos, Appendix .2 Under

by a L.A_z/—“\_/E district as Saction 10 or stand-alona CWA (g}
& a state or ribe assumes the program would be retaine = USACE. Ihad
Distric of |t’e completed case-specific TNW determinations to determine wihether addition of that
water to the retained wat warranted under a stand-alone datermination. Waters that are Iatﬂ,.r identified and
officially determined as a Section 10 or gtand-alone Cx/\/Aw 1) TNW r»ﬁo* assumption occurs will 2lso be added 1o

the list of ratal rwj\ giers. The USACE believes there s term
‘navigable waters” under different sactions of the "*amtc and i glicvﬁﬁ ﬂ“[w C I“tmt"\' i %c pur p« ses of the CWA
clion 404(g). the statutory language of the CWA Section 40 thetical ntly differs from
the raguiate >”y language of 228

bl

same under 404{g) and ?Z\J a‘(l

eval LHH al

and Se

F Y g
Q) par

( D

3a)(1), the USACE believes the Interpratation of the tarm "n: \/aabic watom” s the
) {other than those waters considered navigable based solely on thelr historic use).

orks ;
o oy LS ACF and the US EPA on
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A imma VAt oma A oo oo - oty A Trime oned Ariinsant VAdatnmsio thot Aot ine DRovainosy as i
A0 et Velianas Assumiadle by a Stale or inbe, and Adiacent Wetlands thal Must be Hetained Dy the

s {the majority) except for the USACE
. i the US/—\CJE would retain administrath
authority over ail wit; *‘mifx deqCQ’] u”*tqmcd wvquble waters lan iw ’d o an administrative boundary agreed

upon by the state or tribe and the USACE. The USACE CWA reguiatory definition of “adjiacent” would be used to
iclentify "V‘JJriC,O 1w ﬁ'lmdg, and the LJ SACE w retain admi tve authority only over adjacent wetlands within the
' houmdaw Th!Q ﬂr:imm'qtrative line could be negotiated at the state or tribal level 1o taxe
ires that would increase practicability or public understanding; if

no chamge were r‘aegotzdteo., fOV 1oot national ddwmiwative default line would be used,

]

il

The majority of the subcommittee undarstands that the purpose of retention by the USACE of watlands adjacent
10 Section 10 waters s m’na I[y O ensure ma ’[”10 JSL\LE )“ao mhmt\/ over activities that may alter the physical
structure of the ”th.J ; Thus, it belleves that the extent of USACE
authority ove nably imited to wetlands that are likely to affect

t ctldrdz md@ an ass ‘,.L,.d program Is reaso

navigation.

the entiraty
nds currently being

R

he repraesentative of the USACE recommeands that the USACE re
of wetlands that are "adjacent” to raetained navigable wqters, using the definition of adjacent wetl
used by the USACE for regulatory actions under Section 404 {i.e. the watlands defined as adjacent under 33 CF
328.3, implemented through the 2008 Rapanos guidance). The USACE believes that this recommendation is
conglstent with CWA Section 404, p.rovzde'\ clarity regarding the permitiing authority, and is easily underst

food and

implementabla in the field.

This report also pre
state or trib: 1| as

18 On

and @T*r—— tive proce "i Jres for | mpl smerdation,
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o (A

the F”‘A to administe
obtain EPA approval,
law of the federal ag

" the
he

#  Mave suff

e regulate atl

s provide fo

& onsure comp

decisions;

(W

= have adeguate enforcement a

& COMpPlY w

In an assum

may request roview of any
reguests comments from
with the EPA providing co

o CWA Se

ncies.

ficlent public

ce with the Sex

ar apf

104 program, 1

describes the p’ccoas ~vhereby a state or tribe obtains approval from
1in their borders and con ntly beging adminis J two pr\,,
al program midst be co ugigtent v\/ith and no less siringent t |

rexampla, a state or tribe must:

AQ4 program wi
state or i

T

[daYe
gl

waters of the US that |

; & (]ou,\,lfﬂ(‘u

isted in the Ac

55, which provide envirc

mental criteria for parmit

icable 1

& EPA retains the authority to review defined ca
application. The EPA coordinates its review of a par

the US Fish arwd Wilc

mments o the sta

f ap;ol’ tions and
the USACE and

o
s ‘«\gr\,mey

it,

CUiE
fe Sewvice, and, as app ;p’at , the H"_'c
In the event tha
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tne state or tribe cannot issue the 404 permit unless the EPA's objection is
resolved. If the oblection is not resolved, the USACE taxes responsibility for the
permit, inc e decislon to issue or deny the parmit, T ese provigions of federal law
provide safeguards that ensure considaration of both state or tribal and federal reguirements as well
3 national consistency.

A

Before assuming the program, the state or tribe must enter into and sign separate Memaoranda of Agreement (MO/
e EPA and USACE. The MOA with the USACE must describe which nav gaoic waters and adjacant
watlands will be retained E/y the USACE. To date, there has been iittle quidance to USACE districts, EPA regions, or
3 and tribes on now 10 make that determination.®

the CWA, enacted as part of the 1987 amendments 1o the siatute, authorizes the EPA 10 treat
UM“ Indiian tribes In a manner similar 10 states (freatment as a state” or TAS) for a variety of purposes,

administeri |g of the principal CWA, ijJiatc Y |O’o“ramo and receiving grants under several CWA aut orities \81

FP at 30183 T s %mf’!uaes CWA Section 404, Tril sulng assumption of 404 prmram wil

Hliow the same process as bidtsz ﬂ"aoug%"‘l i e somea nuanced di

g

ervation boundaries,

es will generally not assume authorl
i 5u~k aut ’]JI’[\: wl q enerally be retained b_\,/ the USA
n. Because Tribal Indian Reservation boundarie > not static and precise df ".‘!fms
and considerations vary from staie o ihto it is e58 that waters 10 be retained by the USACE on tribal lands be
spacifically addressed in any MOA ped batween the USACE and a state assuming the program.

4

tribe 1
i fwr

A TR + YA e e
o assume the 404 prog

Per Executive Order 13175 of Novaember 6, 2000 — Consultation and Cocrdination With indian Tribal Governments,®
the federal government has ary obligation to consult with federally-recognized tribes that may be affected du 1

assumption effort,

N was enacted in 1877, two states have assumed the program: Michigan and New Jersey.

3

[aIN ] /
Since Saction 404{g

Michigan and EFPA signed a MOA regarding amumt tion in 1983, In 1984, the state and the USACE signad a MOA
describing waters over whm the USACE sdministration. Prior to assumption, Michigan nad enacted a
f statutes related 1o water protec Hf‘;. , 972

~

udimg the 1855 Great Lakes Submerged Lands Act, the

ween the USAC

4 by the

O provide very g

s within

G A, Tribal Fndings
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Inland Lakes and Streams Act, and the 1878 Welland Protection Act. The Wetland Frotectio m@t was passed iC
facilitate assumption of the 404 Program. In 1984, EPA formally approved Michigan's program

The waters : g assumead by Michigan are described in the MOA batwean Michigan and the USACE
hig MOA, the USACE retains responsibility for Nat’*’s that are on a Rivers and Harbors Act (RHA) Section 10/
maintained by the USACE district office. In addition, the LS >A(/F retaing permitting authority over the Great Lakes,
which althougn not on the list clearly qualify as Section 10 \/\«'a’(c,.., T is specific and resulis in -
boundaries and upstream im._s for waters retained by the USACE. Maost of these USACE-retained ‘\vaaters are within a
narow band of streams v into the Great Lakes. This list has been refined over time with the addition of soma
small tributaries and we ced by the \rvqter Ievel of th’* b’eak Lakes. 2n has assumed the
remaining waters, which are the vast majerity of the waters internal to the state.

O \j\ 1

Ot

\/

nds that are i

The extent of adjacent wetlands over which the USACE rct:ins authortty is determined by the USACE on a case-by-
case basls — generally including wetlands | imity to Section 10 waters, and having a direct surface water
connection to and within the influence of the ordinary nigh water mark of those waters.

There are some waters over which M fmg_f andl the USACE have joint aqmoﬂ‘ry. In these cases the two agencie

work together on the permitting a: liance activities, and site inspect] jsually the state takes the lead on
mitigation because the state has a mb st mitmd lon program and can own property, hold conservation easements,
and hold financlal instrumerds, which the USACE cannot.

L

New Jersey assumed the program in 1994.7¢ Prior to assumption, New Jersey passed its Wetlands Actin
one Management Actin 1872, anx wae -reshwater Wetlands Protection Act in 1987, As part of the
Freshwater Wetlands Protection Act, New g ng program to identify freshwater wet

waters, While the maps are not regulaton Vs kKeyed 1o these fresw\/a. 3

maps.

( Ority over those v
Pwater ma \< or mean high tide of *k Dc AWVATE
Hde""" State-adminis
freshwater wetla
to and 1000 fest from

ing authority

In the MOA betwe
are: " patia iwor el sate
River, Greenwoaod Lak an dd

waters in tum are generally determinad by %pﬁfmooc ng wad of ‘ruw dafa on *)’“e sta
guadrangies that are at a scale of one inch cqba

the ordinary water mark or mean high tide of the waters

e USACE, the USACE retaine

oS quarter

£ s o Py
g 1000 fect. Aline was ost

described above,

o

ine l JSAC

etaing permi

by

over all wetlands that are waterward of, or MTE"‘TGQ ted by, the administrative ine described above. Because New
Jersay i’@gt_ii&'ﬂﬁ all wetlands/waters, it rarely has o Jotom ne whether a wetland is ass =mab%ﬂ Or NON-assum
However, if there is any guastion or a reason ‘mat it makas a difference to an applicant, 1 ate efther adds a parmit
condition informing ‘m[ ap p"‘ advance to raguest the USA CE Jctc”m e whether they

will or will not assart a i B2 for further slaboration of these two states' assumed

programs.

. Effective date, October 16, 1984

© 40FR 38048, Qct, 2, 1
UEOFR
¥ nid!,

yrated at 53 FR 20778, «
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The legisiative history and statute indicate that Congress intende: and expected that a num%‘w

of states would choose 1o assume authority over the discharge of dredged or fill materials under the
provigions of Saction 404( qs = Ic\,v@\/ﬂr no states or tribes have assumed the 404 Program since Mich
No\/\« Jersey, There are AS0NS fc;'m, from Tﬂ increasing complexity and co:sf of administeri:
n 404, o the

r states or tribes

VO

0 cover tnc costs of ¢ amimqtermq a 4' v‘l program Addi‘riomily, TPA ar“d the LC CE ha
1 be used to identity the wa st be retained by tﬂe USA
y , Individual s fist Id\ have been le h 9 !fwtemreﬂ“‘:

) 1o determine the exte

roken down or stop;
no we Tlur ds.

+ BT
ieource

ry

~ant role in many Clean Water Act programs (for example, point and nonpol

States and tribes

2l

ng unde %a Jtir e lw_, and development of water quality
Sta' "jard ). im most e EPA, s Unigue in the
sharing of regulatory respmabm fes w|th the L_ ;\_,-E in adc;!tzom o EF"A. For thos with mature,
integrated water managament programs that include the regulation of dredged or fill activities, 404 Program
assumgption allows a state or tribe to carry out a fully integrated and comprehensive water program addressing the
full range of state, tribal, and CWA reguirements. Despite the complaxity of the program and potential administrative
costs, states and tribes rernain interested In pursuing ass

‘f“rt_, wastewater pc’ itti

g, states a

tion.

Anile not all states and tribes are qgualified or positim’;ed o ass 2 willing 1o bear
ihe additional cost of jumq 80, assumption may have significant bc*ﬂ ts for some si“‘@@ and *‘Hbe as well as the
public, State or tribal assumption in accordance with Section 404(g) could re ‘i ce the overlap and duplication of
state, tribal, and federal permitting programs, and be the best use | program resources
is, of course, dependent upon assurance that the state or tribal progs is Jired by the federal
uired by the CWA and provided bv initi=l EPL\ approval and by ongoing
t state or tribal regulatory time constraints; to incorporate
tegrate review of applications for discharge of(m dged
fhe public may be supportive of as

f)

aglte

A

jamtcs and regulatk
sight. r—\S:JmJ!CQ ah\f\ 3 :tao or tribe 1o me

N ass

assurance re

one, al

| material with

or fil g, |
0 accept the costs 1o a state or tribal government and *k : potentially higher parmit fees given f;y;,u;—,.r ially ¢

aDp%icat'*'le ”*ijld*‘ow requir

streamiining of the ;.f_;uem'nttmg process for many
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In 2074, the Association: of Clea : tors, the Environmental Councll of the States, and the Association
of State Wetland Managers asked EHA\ to ciarlf w"mc)“ \/wq‘r rs are assumable under tha statute (seg /‘Wmm;x -u" Tor a
copy of the request from the state associations). In onse, EPA convened a stakehol
s matter, To form the stakeholder group, EPA drew on its authority under the Federal /\u\/iv.
(FACA), Public Law 92-463"7, In 1988, EPA eatablished the National Advisory Council for
Technology (NACERT), a body subject to FACA, to provide advice 1o the EFA Admir
environmental policy, mmagomﬁqt and technology issues, In March
Nctice announcing that NACEPT wolld be establ

sory Commi
nvironmental Policy and
ator on a broad range of

the Agency published a Federal Register
Ihh”l(j the Subcommities to address the issue raised by the states
and national organizations, and tha seaxing nominations for membership. In June of that vear, EPA announced
the appointment of 22 members rep k,.deraé state, and tribal governments, non-governmental organizations
and the regulated public (see Appendix for a list of members and their a

on

e /’\k_z

may assume oﬂrm“n'i"iwq i”*&p’)ﬂ&lbll’[/ see the S wanm tee
to provide advice and develop recommendations for Hf .
or tribe may assume C“'m section 404 permit re

404 permit respon under an approved state or mbaa program.

7N
- retains \,x/\/A 38

Az set forth in the Charter's Charge to the Subcommitie
on this issue enabling them 1o assess ne M“ geographic scope and costs and benefits associe

nting arr approved program.” The %,1 committes he = limited duration and narrow focus, Cther
or tribal assumption wera not within the scope of Lubummr*m cliberations. In particular, the Charge

s affort will address the States’ request to p'ovloe ui

Y AP He i+ i H Arre ~F acsr rrrtio e S Sereet AF Ao
emphasized that “the subcommittee will not be deliberating on the ments of assumption, nor on any aspect of the
lmraer guestion of which waters are ‘waters of the LIS

icrger gueston of which waters are ‘walers of the

EFA asked that the final Subco

e A CWA se
in & cische

on 404 permit will resuit

rge of dredged or filf

e Any recommendation must be con 1 particular section 404(g), and

s Clarity regarding
and Implementa

ate or tribe or the USACE) should be easily undarstood
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Wiith this direction in mind, the Subcommittee held its inifial meeting October G-

2015, followed by four additional multi-day meetings and three wabinars. The eari\/ meatings
were spent clar‘zfya g and understanding the nature of the guestion beaing asked. Subseguantly,
siderations, Origin

Subcommitiee formed four work groups to focus on assigned issues — specifically, Tribal Con

and Purpose of Section 404(g), Waters, and Adjacent Wetlands.,

'\4

The Tribal Considerations work group clarifie:
stages of consideration of assumption. The work of *‘k
an underpinning not only for the entire Subcommilties’s work but par‘ticular%v for the work of The v\/qter\ an i f\o; acent
\/‘v’oﬂand 3 WOrk g’ﬂ_ r)f:. Waters, such as rivers, lakes, and stres
n policy, and in hydrology, and in total are cfien referred t© as “waiers.” Hm\fu Svar, fmrfhr——'v pUIPOSes Qf devel Upmg
recommeandations and for usage in this report, the Subcommittee chose the use of two terms: “waters” and “adjacent
wetlands.” The Subcommittee felt that the ton for \/\'hch waters ﬁoul«'w‘ e assumed vs, retal md would
relate directly to which adjacent wetlands

ds adjacent to waters retained
by the USACE, for example, would be

retained wetlands,

The work groupsa were tasked with studying 1 ied topics, reporting thelr findings, and developing alternatives
for consideration oyt e entire Subcommi "["vp cally, the work groups met during Subcommittee meetings at ey

nued thelr work through conference calls and exchanges of emalls.

t was immediately apparert to all participants that the Subcommittee should not deviaie from the defined charge and
id avo id qddr@ :smq guestions about the scope of CWA jurisdiction over “the waters of the United States.” Thus,

‘ to the Subcommitiee, the guestion for the Subcommities was not which wa
but rather which of the “waters of the United States” will be refained by the USAC
and which \A/at rs of tnc United c‘utcs may be assumed by a state or tribe. All waters of the United States wil
continue 1o be regulated in accordance with Section 404 requirements regardless of whether a state o fibe assumes
the program. The Subcommitiee stresses that this distl n between administrative responsibiiity and jurisdictional
authority is essential to keep In mind In reading the findings and recommendations in this report. The Subcommitieg’s
n on claritying administrative responsibilit

@by
(S

PR
TOCUS |

[

el by the Subcommittee’s work groups and reviewad and
HUp assembled and edited the Freport based on those

sed on extensive wri
F Subcommities. A drs

n thoss

The work groups carmed out extensive discussion, then one or two participants produced a draft working paper or
brief that was in turn reviewed and edited by all work group members, and then further reviewsad and edited by all

Subcommittee members. In the case of the Grigin and Purpose of Section 404(q) secﬂon the ‘.ﬁ‘utjcmrwnhee reliad
heavily on non-agency Subcommittee members who were atforneys with extensive e in the CWA
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m
\

nmendations sections for retained mfiw-ﬁ and adjace
ne general appr
are differences in the pr

> that the following alternatives and re

at in format and style. While the sections follow the s

The reader may note
wetiands vary somew!
pmcf—ﬁ.ntaﬁon of alternatives ¥ \ ity recommendations), there .
The Subcommittee has chosen to allow these differences to remain, These differences are in part due to the differant
work groLps’ writing style and formatting, and in ;>aT because the two issuas have different legislative histories and

Subcommittes agrees | scribes the Subcommittee's deliberations and

minority recommendations.

5

u

treatments. The ful
majority and USACE

While the US EPA p’c/dua OT\WWT\ along with all other Subcommitiee members, drafting of this report was by
Since the US EPA will | g formal agdvice from the NACEPT
on, formulation, and review of the alternatives and provided tec
but did not take a position regarding the specific recommendations made by the Subcommities, The L}; F"‘/O
also part in the discussions but did not take a position on the final recommendations. Members who ook a
pCC‘I’[O 1 regarnc imm the recommendations are referred 10 as “recommending members.” These include all members,
ing the USACE, but not the US EPA and the US FWE.

: recelvi

non-EPA members of the s
EPA participated actively in the discus

,,,,,,

ED_005978_00002768-00016
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-

e Subcommities that “any recommenda

on must be consistent w '%'ﬂ WA

1 aceordance

r

$in part \AJIQM% he Subcommitte ablished a work group 1o look into the story of

cation amd under‘stamding of the

Sr_wt%om 404g)1). Th QW group sought to provide cla

by referring to the record of administrative development
that led to the 7 amer ts 1o the CWA — which amemdm’zemts remlteo in,

ong other things
are attacned in Ar
ions. In the inter

O

of section
P /L,)\ H‘
+/" Cw g ’r

Lp's fmu 195 and cor
hey can be fou ﬁd in the Memoranda atie

ngis a brief 5

sources are omitted from this summary, but t

\/ Q

ed in Appendix

fl

C the CWA In 1872, the USACE had been regu ‘navic y of th
States” under the Rivers and Harbors Act (RHA) since the 18 century. The ,“wh went beyond the RHA «
“navigat " which it defined 1o mean 5 of the United States.” The strikingly sim
Husion, and the USACE's inftial post-CWA regulations treated the two jurisdictional
s had different purposes: the BHA focused primarily on navigable ca \
> District Court for the District of Columbia ordered the USACE to adopt new regulations
der water guality purposes of the CWA. In July 1975, the USACE issued new regulations

yding the 404 Jram as follows:

S C’OF Jress endct

ferms
cthe CWA
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rs and
s and

(Rdw)

“hase b [effective immediately] discr arqes of dredged material or of fill material into coasta
' USs or c,dj- =reto or into inland navigable waters of the | Jm*r;r )

wereto are subject to ... regulation,

s Phase i leffective July 1, 1876] discharges of dredged material or of fill material into primary tributarie

fress /wﬂo wetiands contiguous or adjacent 1 ary fributaries, and lakes are subject to ... regulation,

L2

. 5scharqes of dredged material or of il material into any navigable
nd streams landward 1o thelr ordinary high water mark and up to the

o] are sublect o . regulation.

water {including intras
headwaters that are L ‘TG'j in

Many in Congress were concerned about the e)\pdre

addressed in thelr 1875 regulations guoted above, and In 1976 the House of Representatives passed HR 8560 which
'\\/\

redefined the CWA term ]\Jgib waters” specifi ;E.Ey for the 404 program (but not the rest of the CWA) to:

orr of the USACE's CWA dredge or fill regulatory program as

<

The term "navigable waters™ as used in this section snall mean all waters which are
susceptible to use in their natural condition or by reaso provement as a means
or foreign commerce shoreward (o thelr ordinary h;gh \/\/ater mark, inc udw J ril weters

ebb and flow of the tide eward 1o thelr mean high water |

Arata
ol &(‘u\,

shor >r mark on the west

aw, The Committes

This House bill was not appro\/ec_g v the Senate and the refore it never becs
npanying the House bill expla | k\“ he g4

water‘a of the U years *HOJQ 1 court decisions .., Ne exception. [It] omits

the historical test of naviga HTy ter is not susceptible of use for the transport of

eign commerce in its preseni condition or \;v‘f rea uldt le improvement,” ‘k‘ﬂw it should be excluded

“Activities addressed by section 404, to the ney cccur in waters other than navigable

> States ... are more appropriaiely and more effeciive '

Although HR 8860 did not inc W 1 the definttion of navigat
AQ4 permits for ds”v ged or ’ﬂll ids and ... those w
navigable streams

activi

Ihe Senate declined tfu redefine "navigable waters” for purposes of the 404 program. But the Senate did pass a il

in /?\ug;.q:rst 1977 1 owed the states 1o as tiing authority, subject to EPA approval, in phase I and il
the USACE's 1975 regulations quoted above). Until the approval of a state program for | '
and Il waters, the USACE would administer section 404 in all navigable waters, After assumption, the USACE woul j

itting authority in Phase | waters,

waters (€

P]

fne final bill, HR 3199, referred to as the 19
definition of “navigable waters” for the 404 pro
i i waters after the approval of a program by [EPAL

NES & COMPremi ise.

16 states 10 ass

o effectuate this intent, the firgl guage from HRSH60 that had limited the term "navigable wate
into a parenthetical phrase in %\,C,T on 404y ) that \J\,ﬂ ned the waters the USACE must retain. The parent!
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C / used 1o limit
ence Committee added "wetlands
1se that defined waters 1o be retained by the

age the House C

tracked the lang
USACE jursdiction, except the
reto” To tm—; parem atice

n bhoth the He

} e 404 progre

> and the Senate evidences a Congressional expectation

and therefore effectively limit USACE permitting authority to
eamead navigable based solely on historical use, which are assumable by a state).
s "navigable waters of the United States” and “wetlands contigucus or adjacent
8 1977 rege them as “waters already being regulated by the
ulation by the USACE under section 10 of the RHA, plus adiacent wetlands.,

The USAC Oﬂﬂ% Fhas
thereto.” "Tﬂe preamble to the L SAL

USACE," l.e., those waters subject to

ons described

Numearous judicia[ opinions aver more than a century have factored into the meaning and scope of USACE jurisdiction
under the RHA, As the USACE states inits 1977 section 10 regulations, “[pirecise definitions of navigable waters’

or ‘navigabiliity' are qlt miately dependeant on judicial interpratation, and cannot be made conclusively by ~ernf’at ve
agencies.” Tnerefore, if and when guest in identifving the RHA wa sined according to the 4
(1) formula at the time a state or tribe assur permitting authority, agency expertise will be n
RHA standard and apply it on the ground to determine w mt ner a particular feature is assumabie or mwt be W’To[ gl=e)

v the USACE, ali of which wil be subject to judicial review.

When a state or tribe assumes permitling authority, the USACE must retain those waters described above and
‘wetlands adjacent therein.”

~

Section 404(g)(1) by the Conference Commitiee during
in

&

[% pﬂ” se "wetlan first added {C
‘.Jr'l—up iis} enar*trﬁ@r“;'t of i;@ 1977 amendr‘rwﬂma aﬁ'hduqh ther > had been a reference 1o wellands earlier
. That bill did not include wetlands in the

r discharges to ‘wetlands lying adjacent and contiguious to
e Con & Commilttes defined what they meant by the

Ny

s adjacent there

WES

d@ﬂr' ftion ﬂf na ﬂgaole wale
navigable streams.” However,
terms “adjacent,” “‘contiguous” or “‘wetlands.

nefther the House nor

i

While actual definftions of F'idj cent and wetlands were not included, the terms “contiguous or adiacent watlands”
were used in the USACE's July 1975 regulations. In July 1977 the USACE for the first time promulgated def] mtmk of
‘adiacent” and “wetlands” for purposes of its “watars of the United States” regulatory definitions under the CWA. The

preamble to the 1977 rule explained that:

term ‘adiacent,” we have eliminated the tarm ‘contiguous.” At the
»rrnt 0 mean ‘bordering, contiguous, or neighboring.” The term
aters of the United States, or that are in reasonable
nem by man-made dikes or barriers, natural river

proximity to thase
berms, baach « j,n\,\ and similar cbst Lu!w\
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There are no references in
reguiatony definition g
the meaning of the tem

) ive history of saction 404(g) to the USACE's 19

ioter abﬂ\/f; was in place when Congress debatec

3 Lip only once during the final floor de

responsa o questions raised by ancther Member, Congressman Don H. Clausen, tha ra

the Subcommitiee on Water Resourcas of the House Committee on Fublic Works and T

drafters of the 1‘977 CWA amer“‘ldr‘mer od that the word “adjacert” as used in 4
* Other than this colic

U for purpc of allocg

Mention of

& waterwvay.

SﬁOS_“

ant discussion o’r Wi w*‘
authority under 404(g)(1).

Q permit

In sum, no definitive meaning of the term "adjacent” in 404 g)_‘.) BT
Therefore, the meaning of adja in 4041

a review of the lec
ceptible tc various interpretation

history.

<
W

ney witl
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ked the Waters work group with ident]

The Subcomir

gal
Qe

uld use to clarify w {other than wetlands) are assumable by states or tribes and w need be

and New Jarse

rence of othe

These options were
CWA and the legislative

on, and th
fnese options

WALSrs Work owing three

¢ RHA Interpreted at 33 CFR 329.4, 1977,

o OWA jurisdictior

assumed program.
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However, the termy "navigabla” has different meanings in each of these passages, and the staiutes and/or regulations
ihat use "navigable” have different purposes. For example, the purpose of 328.3(@){(1) is to define the scope of
Jurisdiction under the CWA, while the purpose of 404(g) is to provide for an cd ninistrative division of permitting
responsibiliies between states or tribes and the USACE,

At the time a state or tribe decides o pursue assumption, the USACE district and the state or tribe will work tog

to identity, utlizing existing information, which walers will be retained by the J:;/\f ' and which |Wi| be ass m@d by

the state or tribe, Under th >r EFA nor the USACE we

or criteria to be used t\) help define the scope of retained va. as . t‘uT states ¢

ability To g ithin existing processas and procedures. While the Sub
s one of three, it should be noted that th‘rfs and tribes h

ecause uncertainty reg:

atermative, ne

<N

O

}ﬂ

te

AL

lent of assumable waters b . oernn..mg auahomy
nder an assumed program has proven to be a barrier to full cons de’qt on uf me qu
aﬂo‘ iribes, This option provides no further clarity due to historic differences and commun at ongin "ﬂﬁ

fribes, and distiots,

ton 10 waters (o d@ﬂr‘@ USACE-retained waters, USACE disl
L,.gulateo by the USACE under Section 10 of the RHA for every
state ex T 1ese include waters that are subject 1o the ebb anc j flow of the tide and/or
or have b Stible for use 1o transport interstate or foreign comn .
maintained list "\/i[a be wcd as ‘%c basis for ’[”IC list of USACE-retained waters (List of :’ﬂ*an“ﬂd Waters) for any statc or
tribe pursuing assumption.

This alternative uses existing USACE lists

s malntain ¢ *‘at -by-siate lists of walers

A

Waters included on the Section 10 lists based solely on historical navigational use may be assumed by a state or
tribe, ™ and thus would be deleted from a list of USACE-ratained waters. s of the United States not included
on the list of USACE-retained waters would be assumabie by a state or tr‘%be.

~ A iy vy P
i fQ/““U ESUITO fon (See Dage

lands held in trust for federally
— could also be retained by the USACE

e el e N a Y A a e Iy sty e 2
ction on nbal Considerations He

As discussed earlier in this report in Secticn 2, sub
, T astate (as op poco-i to a tribe) is seeking assumption, wate:
cognized Indian tribes — that Is, that are subject to assumptio

unles-rs and untll the time of a tribal assurmption,

Under £ - when a state or tibe inftiates the assumption process, mc LSA E district will use the
Section 10 list to davelop a List of Retained Waters by (1) deleting waters includead on the Scution 10 list based on
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historical use only { Jpplv fm the relev get forth in the RHA Section
10 reguiations); (2) Inthe f a state assumption, adding tribal waters, and (3)
identifving and a "ng weters that appropriately belong on O

on the List of Retained Waters,

O list

ole for but g ated under RHA
tion or following some ﬁ.JT.L.J;"@ afteration in the physical condition of a water
owing consideration of the RHA case law and relevant factors set ;oﬁch

f the USACE identifies waters that
Section 10, eitrer a the time of assi
ody, the USACE can add such waters

RHA Section 10 ations, including 38 CFR 329.8 (improved or natural conditions of the water body), 328

{(past use), 329.9(b) { (‘Fu‘turfe or potential use), and 329,10 {existence of obstr
waters would be retained by the USACE ¢ ey are added to the Section
based solely o historical use. Once ack jﬁd e weaters would be includac

Under
, s the determir
inthe Listof K ed Waters.

th, but all variations relied on the use of the existing
ston, & or tsm, the USACE, and the
der_;tion 10 iist, clarthy ope of assumable waters, and resolve any
ribed in the ribu\/“ paragraph. tis of note t state and
o[mp’nmt of tm List of Retained Waters, the USACE would still have sole
indeariyi f'u Sect ' IPOMQ[« i of EPA 0 these discussions would
1 devising the List of
ACE would need to establis

e 1o Cco

The Subcommitice discussed variations withi
Section 10
ERPA would collsborate in «
waters that do not Clearly me
federal age s woul d collaborate in
ibility for maintaining and adding to #
Jt’vv assure oon
including consideration of related issues {e.q., tribal wate rs) The EPA amd
dispute resclution procedure to be followed if the state or tribe and the USACE d%stric: were not at
List of Retained Waters as part of thelr MOA development within a

this option &
ate or tribe segl

s as the

fb

Retained Waters,

eration of state or ’[ijl 43S

18 c:lear

onaple

> time frame,

anation of

OWIN g ex

C

~was proposed by the USACE representative on the Subcommiittee and the fo

ihe Altermnative has been writien by the USACE

1 ihe BHA Section 10 lists, and add

P]

A : I8
D waters) under the CWA,

Under this option, retair led waters would be datermined using botr
determined by the USACE to be Traditional Navigable Waters (TNWs, or (a)
the following process would bo L

TNV s

S dmd ThNwe
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e |nciude the RHA Section 10 "navigable walers of the US" identified on Section 10
USACE districts withir '%queas of respmsibiiitv, These include waiters that are subj
flow of the tide ar“;d/'oz" are | used, or have been used | i
fransport interstate or Tcmm 1 commerce, For wfpcoc: of state or tr
any waters or reaches of such watars based solaly on use in the past

» developed by the
ect 10 the ebb and
or may be susceptible for use o
bal assumption, the list would exclude

= |nciude the Traditional Navigable Waters '\zN‘\f‘/. s of state or tribal assumption, 'he i«”:

O PUDOS
able waters” that would be retained by the USACE \A/ould iclude any waters for which TN
alone determinations or EPATNW o ations have been previously made. In addition, case
daterminations also mmie by USACE Districts but are only valid f e apecific approved JU?"i
determination for which they are preparaed. Al the time a stale or tribe begins assumption discuss
a USACE District, the Di«”" i b Jdd evaluate all of their co > case-speciiic TNW dete
determine wh r addition of that water 10 the retained navigable waters list is warranted under a stand-alone
determination. Am«' CWA (&)(1) TNW'S datermination can also sarve as pracedent for evaluation as a navigalble
water of the US 1o be addaed 1o the District Sax

CA

“navig

3 with

[Natons o

= For purposes of the assumption process, only th
USACE axcept for the rare exceptions describe
has assumad the program under 404(g).

se waters in mmgmme () and (i would be retained by the
in paragraph v below which may occur after a state or tribe

e Post-Assumption: There may be rare occasions when the USACE must make a new or revised Section 10
or TNW determination after it has provided its "retained na !gablﬂ waters” list 1o a state or tribe (e.q., when
a District independeantly makes changes to datarminations per regulations at 33 CFR 329,14 or undar TNW
determination guidance, or when a Federal court has made a datermination of "navigat aters of the US”
or TNW, or wnen Congress makes a ‘non-navigable” ination under 33 UsC C apter 1, Subchapte
In Tﬂm cases, as with the above "U on, appropriate adjustments would be made 1o the retained navigable
\/wﬂ@ or these revi Note that the state or tribe will primarily take on permitting and

hereby | uuollu ional dc‘r_ minations Jmc* thelr state or tribal programs post-assumption uniess and otherwise
Mored by thase excaptions

o 63 CFR 328 30 d Acpendix D of the 2007 *US Army C

AARAN 1
SN

in NS Darn
r

\ujc detar

= |

o

=
=

o w

igakle w;

O i *h MgV
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&

recommending subcommitiee members with the exception of the
mber recommend that f:PA adopt and implemeant policy {guidance and/ 18} consistent with
to differentiate between assumable waters and those that must ba re ol by the USACE. The
majority of the Subee ittee understands this opticr ave two primary advantages: clas’itv, and consistency
withy CWA Section 40 1( j) ‘.) as understood by tme majority of Subcommitiee mambers. T lowing discussion
provides reasons fc ped by the majos’itv of the Subc mitte 3, encing two of
critera included in and idertifying a separate third criteria related to Congress
act on the legisls istory of 404(g), These recommeﬂdatzons are made with the understanding that the
= g not making any recommendation that would a 2 jurisdictional definition of waters of the Unite

.JM/A;UE me

~t

Note that none of the Subcommiticc

g o Hao e
thus the Subcommittee provide
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I Y g - N e N N 4 p - ,L
L/OQS 10e IeCOMImsnaatic s i easily understood and implemertable in

= —the use of Section 10 lists 1o define uu/x/E retained \A/at“m —is practica
basw on Cu !”’thlv availlable information. 1t is also reasonably predictab

at the fisld Irﬁ.vel baing

n

y both the agencies and the

The recommended alternative provides a clearly defined set of waters to be
; adm%mistrative trm. the RHA & ftlm 10 I%OtQ. Tnis reduces confu
L or tribe and the associated USACH

tained by the USACE based on
r, uncertainty, and prolonged

district or districts. Thus, it the criterion set

Lists of RHA Section 10 as are mairtain for all states except
Hawail. Additionally, > H A Sectior rally stable, may not
include all Section 10 reguiated waters, amd #‘mt the status of & specific water may change over time {e.q., removel

of a dam that renders a stream reach navigable under the RHA). If changes are necessary, agencios can rely on
exist%ng regulations 1o guide the process for modifving ist, Ths aternative acknowledges that as the USACE and
RHA case law amends a state Section 10 list as needed, par revisions may be made to the list of USACE-retained
waters,

It is not expectad that the overall reach of these lists will be modified greatly in the future, Thus, staies and tribes can
predict with reasonable accuracy which waters would be retained by the USACE in considering whether 1o pursue an
application for Section 404 assumption. Moreover reivmg on pre-axis tmg lists (which may be augmented basad on

existing regulations and BHA case law) will foster efficient assumption procedures and minimize disagreements.,

Of egual importance, identification of USACE-retained waters on a list of retained waters Ina manner that is generally
consistent with BHA Sectio s will allow the public to readily determine which agency is responsibie for
Section 404 regulation at a sp cﬁc location under a state or tribal assumed program. The Section 10 lists are well

ed, and can be relatively easil of H qm’*d

y labeled or reqor d| m; 5 or GIS aystems, fm herafore the Lista

sily labeled.
c:..ate or tr'l,._;aaa

Waters would similarly be ea
110 st for

By contrast, . could result in uncertainty at the statewide and field IH\/QI regarding the scope of state-
or tribal-assu varsus USACE-retained waters, both before and after staie ¢ ogram assumption. Under
USACE would retain both RHA Section 10 waters and CWA igable waters” under
the USACE's jurisdictional regulations at 33 CFR 328.3(a)(1). As compared 1o which relies on the
clear definition of RHA waters, & o deoendo on muttiple regulations, guidance, and procedura e, and ties
tne idertification of retained waters 1o determining the extent of CWA (a)(1; TNWs —waters that are less ¢ definac
than Section 10 waters,

e

Wher

zas the majortt RHA Section 1 ors are identified on I%sto maintained by each USACE district, the location
and extent of CWA (&) ACE in the case of « ehlmfmm are !Qefmﬂed
tnrough a number of J’iﬁefe ' jporoarhﬂs Thel mf\;LZ and LP/\ nave made some "stand-along” CWA (1) TNW
determinations, and the USACE districts have docuy ied some of these. These stand-alone determinations would

be included in the list of retained waters unde The USACE also issues approved jurisdict

Wt
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rare requested Ly lardowners or other in
‘ ictional determinations issued after
Supreme Co f ljcrw o in Rapanos v. United States, 547 US 715 (2006) identify the

ast OWA @)(1) TNW, but these “case-by-case” determinations are not considered parmanent.

g

a TNWs could increase
() comr‘mmty

Becal

> most TNWs have not vet been idertified as such and thus lists
rity, certainty and predictab
> or tribal program.,

ISAC

e USAC > routine ons I
stes that ac M onal waters might stil be j“q "i as CWA { 1:“) TNW waters in
ngs, Inclu federal enforcement actions. These CWA {(g)(1) TNWSs identified

e List of Retained Waters at the ey are identifiad,

assumptior

assumed waters but
association with various wmv
after assumption wouid b added to

4L SN A A - i
A 0 / ey Aty i I
ﬂf e "U b f SR 1,’”. WD O “J”

W

consistent with CWA Section 404{g) based on the plain “'GJQQI o
gistative history. Congress clearly intended that states and tribas should play a s

404 — as they do in other CWA o that many states wo

1 e administration

ssume the Section 404

\_)+ oy r\r‘\t O

program

he RiHA,
s and

ng waters and wetlands,

3 that were deemed

r fLir-

30 re ;oq nized the o
nat the USACE would rets

gress ¢

ng-standing role and Hvrjefh e of the USAC

walt

i
1 one exception: wate
, waters capable of carrying canoces |

1010 !owﬁ USACE

vigable" for RHA purposes b
zradmg in the 18" century) are :

ve the - under
“'T NWs identified up to the date of
anguage and the legisiative history

On the other hand, all Subco
which the USACE would retain pot % DH Sectio
assumption — is not con

as specific a

The Committee amen the committee amendment intends
fo assure continued | tes to assume primary responsibility
for protecting those lakes, rivers, streams, swamps, marshes and other portions of the navigable walters
outside the USACE program in the so-called Phase [ waters. "9

le characterized Phase | as covering
scljacent weltlands to these waters.”

The USACE e
“waters alreadly being re

"'977 r‘egu%atims reinforced that undarstanding. The pream
ated by the USACE [i.e. BHA waters] plus a

Sy ard 75
G77 , 08 7O

Y Clean Water Act of 1977 Repor nittee on Envire
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of waters to
and acldition of

the definiti
v used waters

The USACE definttion of "navigable wa
be retain the USACE under “rﬂc
adjacent wellan

United States” under the BHA is similar to t
(1) — except for the deletion of historical

Section 10

~F o omf . e oy NP S
are kUf?/ ct to the ebb and flow of the tide and/or are presently usedq, or have b(‘(‘ yused in the past, ormay

Iy oo + . e - + oo R " Yy 4
0e SUSCEeRlite O Use [0 ransport intersidie or ioreign commerce

that are presently f::ea',

to be retained by the USACE: ... walers j

P it e oy 4
onaoie i NQVO\/G nent as a means to tran wu(l

Section 404(g)(1

O jam b
Or are SUsC “‘Ou[_

cription of waters

use in their natural condifion or by reas

~Fot, . i S 3 PN P -y
inferstate and fore ommerce ... including wetlands adjacent thersto

This sin

ity leads the majority of Subcommittes members 1o again conclude that the "navigable waters” to be
retained by the USACE wers intended 1o be the sa ed by M RHA, Further, the USAC ,E
indiicates that, “This definition does not apply to authoriies under the Clean VWater Act, which definitions are vanbw

F D e e BOr
at 33 CFR parts 523 and 328."7°

AT

COMIMt 30 understands the USACE 10 ha
> LS >A\(/F can and does distinguis

, laying maps showing the two different categorias in two states wheare USACE
.im 10 and CWA TNW waters. The Nationwide Permits issued by the USACE on January
nguish between RHA waters and CWA walters, suggesting that such a disting

Maoreover, the
Subcomr
waters for reg
districts have Id“r“*lfl:‘«iﬁ :

&, 2017 also reped

/e acknowledged during
1 10 waters and CWA (@)(1)

tion is

and can be made wi' "l"k‘zerefor:, the majority of the Subcommitiee holds that distinguishing between
Section 10 and CWA (@){1) w e purpose of distinguishing between assumable and USACE "_i ‘v"\/aters

3 practical and appropriate in accordance with 404{(g).

NI - T gy P P YA Y P PR
LB A S =3 00! Silt P COnon wath LG HOUSNY SICOAS fes assume
eSnoN e )ffvvw 2

The Subc ittoe majorily views that AL H makes it easier Tor states and tribes
oclated \/\/ith as&mwption and thus more readily V\/\,‘ﬂ s and benefits of as

uraging state or tibal ass desired, con

w0

ptio er OWA progra

take Section 404 ’Jrqum assumption for i k‘ﬂ reasons discussec
Hon of a staie ¢ 404 program. Assumiption

us solely historic - a3 k as ocourred in Mic

States and tribes may be wil y urder
is report, but they « jrw 1CUr tw\, cost of jt\,\/ﬁlcpmor“
of all OWA walers except those on 110

Use

O New Jersey — would provide an economy mf Qcal t«::> ‘mc state and the wbllu which could make the development
aﬂd orug«::mg fixed costs more a
CWA,

aptable for qualified states or tribes wiho wish to pursue this approach undes

Swolld be an effective barrler to assumption for many if not most states and tribes. The impac
of swolld vary geographically, but ; articularly in states ‘/\/!’[”1 !(]”1 icant \'\'GH 103 and other‘\\,«/ater

resources, the USACE could retain a gr‘eatc' percent As
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sions the LN/ CE representatives

an e mple clur
yresente raphic map pze
(2)(1) weter T.o MHA Section
totaled 887 stream miles; the

extent of adjacent wetlands wou !0 E;c axy omctwd t«::> increase proportimaliy.

'3 inthe oiis-;trict
476 stream miles.

A

Many waters identified as “TNWs” under CWA jurisdictional guidance™, such as inland iz /2 an immf"T on
interstate commerce resulting from tourism, but may have little to no impact on the ransport of interstate or foreign
commerce (as do BHA waters), Examples of determinations made unde hojqu ctional federal gLidance include
Bah Lake (an isolated 70-acre water, maximum depthn 10 feet) and Boyer Lake (300-acre 28-feet maximun
- both of which are defined as CWA (&){(1) TNWs. Such water mdwe are common on the Ame

While the scale might be different in different >3 s Clear that there are more WA &)(1) TNV walers
seattered across the I m"i” ape, *k an are RHA waters, The net effect | e scope and location of COWA (a){(1)
TNW w 'atcm are sucth waters cou[d underming Congrass’s intert that the states
assume authority over most cf ’[”10 waters within thelr borders,

can landsoape,
and more

, it shouid be noted that states and tribes have operated for many years under the beliel that if they develop a
hensive watland/dredge and fill permitting program consistent with federal statute and regulat
eli mbiw to assume that program for all but Section 10 waters (and adjacent wetlands). In order to protect state waters,
many states have developed wetland ¢ gelplitele rams, wetlands water quality standards, and
egulatory processes that would evertually help to pro ity for full Section 404 assumption should they
cnoose 1o pursue that option,

acraase 1
_could decrease

lons, thay will be

e value of that investment.

al assumption of bection 404 of the CWA program, the USACE
[ fe! [l e SO O V‘]C HRY, ars mus
He factored inte the determination of which waters mus Tbc
. N -

IS it L’\.
a déstimcﬁor“; between di'f‘ferem Uses fﬂ the term ’U\/I“’%’Ji@ waters” under d statute, and LJI’*\ /e3
Nis is conglstent with the mrpo;ﬁeo of the CWA and Seaction £04{(g). While the statutory forth the
CWA Section 404(g) parentnetical waters slightly differs from the regulatory language of 328.3(=)(1), the USACE
beﬂeves the interpretation u«/f the term “navigable waters” is the same under /1u4(g: and 328. 3@;( ) {other than those
waters considered navigable based solely on their historic use). The USACE believes TNW ¥ .
of “navigability” appropriate to ensure the objective of the CWA to restore and malintain Mt cher Tl!@jl DIy “1!, and
biclogical hteqri‘ y o’r’ the Natior“‘l‘s waters (zee “Appendix D: Legal Definition of “Traditional Navigable Waters™
/UA\,F has main i 2 at lmsT the 2008 post-Rapanos guidance was |
mmittee,
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ISACE under the state assumption program would not take into
. C ogram since 1977, The USACE must continue to modify
its program 1o re N lcml, unhc\/, science, and other considerations, including changes in what waters

constitute waters of a%c U under the CWA.,

Differant
conft

definfiions for the term "navigable waters” L/ar“;des’d%a‘fe—we—v't Dm\'isions of th@ san
ion that wouid not provide clarity 1o
waters (as identified by the District lists) as well as the stam.:i—aaome TN\/\V/ Octﬂmw
approve jur‘lgdicuonaz de
Thus, the case-spec

Qtafute could

Atin

e Section 10
istricts, Al
and are publicly available,
fist when the stale initiates
26 lists and waters are known and publicly available and therefore
provide clarity to the USACE, the state, and the reguilated public

nations ?T\cd?‘ Y t;f 1o |
minations made by the USACE are posted an District websites
c TNW de ations that may be included on the retained wate
that process are also avalable, In conclusion, th
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or the ident

"N A

The Adlacency work ;rom was established by the Subcommittee to develop 3
- under an assumed CWA Sectl

wetlands adjacent o the navigable waters bﬂifvz retained by the b
program.  The work group Ieamed that un
usive Congressional intent on the meaning of
by the USACE.

cone jacent 1

The work group's inil 1 on adjacent wellands was influenced by the floor
Bauman and Congresaman Clausen on the 1977 amendments 1o the S\,’\/A During 1 an
Bauman asked about the meaning and extent of adiacent wetlands in Section 404(g). Songressman
Clausen stated that na would "interpret the word ‘adjacent’ to maan [W“ ately contiguous to the watarway.” This is
the only reference to tt 2aning of “‘adjacent” in the context of 404{(g) in t ' j

38Man

A

e use of the word “adjacent” In the USACE's 1975% and 1977 regulations defining
oughn the word "adjacent” was being used in the USACE regulations defining

The work group also c:omsidered i
“waters of 1

23 40y T
40 Fed

3 (July 25, 1975}
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oA

‘waters of the United States” just priorto the 1877 CWA a
egulations in the legislation or Committee reports. I add

after the original statutory language, but befo wa ise ﬂf the timing

of the various actions, the Subcommitiee could not assume that Co;gcss Wwas aware o*’ the USACE regulatory
definition whnan this section of the "*amt“ Was \Af!ttcr For most subcommitiee members, 1t is clear, however, that
the word " %deﬁrt in 40 Sec! c\/ to BHA waters, w were being retained primarily to foster
federal navigation e n ing of adjacent in 404{g) is not certain, the majority of the
Subcomir —,be—we\/@s me purpose of adjaa,x ntin LOf {g) is differen N the jurisdictional definition in the USACE
‘waters o United Siates” reguiations. “Adjacent” is used in Section 404(g) to alloca mitting responsibilities
between the USACE and a state or tribe that is assuming the 404 program, whareas “adjacent” is used in the USACE
‘waters of the United States” regulations to define the sco; e of jurisdiction under the CWA, Agmc rrrrr generally
have discration in making judgments on how to administer thelr programs, and thus shouid nave some discretion in
how they define what is adjacant for purposes of aliocating adrr between states or tribes and the
USACE.

& ks

inistrative auth

rorets the word
5 .ceh‘r” iﬂ A04{g) 10 mean *)“ﬂ same as the word

adi)a

| USACE
sad by the Retains

Und@*

rity over all v\«'etlam@ ad]

their extent (ses

at the USACE retain expansive watland systams that are touching a retained wate
time of

«would requi
of their extent. Thus, the spacific extent of retained wetlands could not be determined at the
ram assumption and the majority of projects would require a case-by-case fisld inspection to determine whether
> USACE would retain permitting authority,

Wetiands separatad from other waters of the United Staies oy man-
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1 also relies on the current definition of “adiacent” In the regulations that define
@ United States,” but under this alternative, the USACE waould not retain all "adjacert” watlands,
Rather, it would only retain ;:>erm|ttmg authorfty over wetlands touching the waters being ratained by the USAC

As discussed in the Origin and | action
A404{g) section of this report, above, Congress
intended that in a case of state or tribal assumption the
USACE would retain permitting authority over “Phase
P waters” (exce; t waters deemed navigable based
solely on historical use, which would be assumable
by a state or tribe}, FPhase | waters were defined in
the US HCE 5 1975 requlations as coastal and inland
‘navigable waters of the United ’“"—rrc: and wetlands
"contiguous or adjacent thereto” — Le,, waters subject
o regulation by the US /\CL Winl iﬂr Section 10 of the
jacert The RHA Is designed 1o protect the navigable capacity of the "navigable wa
US" and thus reguires parmiis for work in "navigable waters of the US” and work outside “navigable walers of the US
if thase struciures or work affect or condition of the waterbody in such & manner as to impact
on its navigable capacity.” - assumes that wetlands t«::>u-c: ng retained waters have the
greatest ability to Impact navigability under Section 10 of the RHA and that wetlands not affecting navigability can be
assumead by a state or tribe for administrative purposes under the CWA. As a result, wellands that are “not touching”
retained waters cou assumed by a state or tribe (see

Jrpose of S

54T Assumes

/T Assumes

e~ F +)ﬁ~,0

Iy

would require that the USACE retain expansive
oo water, regardless of thelr extent. Also simillar to
MO speciiic extent of m'(llrwj wetlands could not be determined at the time of program assumption
e majority of projects would reguire & case-hy-case field Inspection 1o « jOTO”W e whether the USACE would

reqguires the establishment of a national administrative boundary based on a fixed
distance from USACE-retained navigable waters (e.g., 100, 300, or 1,000 fast), The boundary would depict the imits
of federal program administration and the beginning of state or tibal program administration under an assumead CWA
Section 404 permit program.

e boundary to ﬂ@sign regulatory responsibiiity over adjacent wellands
the RHA. The RHA was enacted primarily o protect navigation and the

ot of a national adminis
shiould build on USACE authorities under

ED_005978_00002768-00033 FL CWA 404 Assumption FOIA_Interim Release 1



navigable capacity of the nation’s waters. Section 10 of the RHA requires that the follo
a;.f_;wp'oved or itted by the USACE; DiriCO”WO Cand removal of struciures; work | dredging; d
dredged material; filing, excavation, or any other d!ST.i._J; sance of scils or sediments; or modification of a navigab
waterway. Al of these activities have the potential to affect navigability, furthar underscoring tnat the RHA's primary
DUrpose is 1o ;orotecf navigable capacity. Dopicﬂna adjar::er“t wetlands retained by the USACE as an administrative
distance from retained walers based on existing state-established setbacks, buffers, or a defined elevation as in the
case of New Jersey, or other criteria, preserves the USAC itrol over waters and wetlands necessary 10 protect
these waters from activities Th? miay aj/ﬁmo v Impact navigability.

ing regulated activit

—

i

|, the activilies taking place landward of the “ordinary high water mark ncd) or ‘mean high water mark
{coastal) that potentially impact navigation and warrant continued reguiation b ,5 J e U:;/\f L under an assumed
program are those that are likely 1o generate sediment and debris that reach chanr ors and affect the
navigable capacily of waters used 1o transport interstate or foreign comn tivities taking place in
watlands adjacent to navigable waters may warrant regulation by the USACE « the CWA, the RHA, or?
FHegulated activities that may Impact navigable capacity, however, w ou[ | el areas that
o the waterways retained by the USACE. Riparian buffers and setbacks ¢ i g
other purposes, help store floodwaters and prevent sediment transport, directly supporting and presenving navigation,
Thus, such state-established boundaries can provide both a practical and a logical basis for the establisnment of a

inistrative boundary between wetlands retained by the USACE and wetlands assumed by a state or tribe.,

In gene

TV
ol L,

{4

ogte b |Q» ¥

The ‘ ional administrative bour m VY WOLK d resolve a number of adiacency issuas, Tne use of an
administrative line to assign regulatory responsibility csmentation of the OWA e )
of water and wetland resources without conﬁ_Jsio or unnecessary duplication, while prasarving the USACE's
ibilit orotect and maintain navigation undear the RHA as reguired by Congrass. Since the boundary

defines the Ior“d\ vard extent of the adjacent wetlands retained by the JS CE it eliminates the to datermine
of large we ; llocate adminis i n the USACE and a
t' ur m v would be am raummu P A |d I”K,C’pu ated into GIS or other

fauélrt_atﬂ a siale e costs and bensfits of assumption. Final / bec*‘me
stablishes a bright line boun jc,m ne entirety of € ypc,m\ e wetland systems suc
Jask F innesota, and the Fond du Lac Reserva T|C, uld not be retained by the USACE.
d3 WOL Id be assumable than would be tc natives.

,:(;: O(\]/V'

“to F\//‘,T‘/\f“f‘l\ big|

nstoal
ished pi’iO

P - vy eyt
or tribe's assessment «

those In exarn
Thus, more wet

-

Based on the above discussion, the Subcommitt
ravigable water would be fully adequate 1o protect federal navigation %mfem@f% and cou
national administrative boundary. The Subcommittes identified several poss

national administrative boundary is established, which are prasente: DC!CW

2030 oy the retainec
ce of 300 feet from the retained
d serve as a reascnable

s

le implementation strategies once thi

agreed that a default dista

Exter O!”«; Landward fo the soundary

L

all wetlands physic
onal administrative boundary. The ¢ ‘utx or

ary. /\d( itionally, wetlands that are shoreward of

= USACE would retain DCfmittin aut
“touching” retained navigable waters :mi extanding Ior“dw—vd to
tribe would assume those wetlands beyond the established boum
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& boundary but not *
mead by the state or tribe (

F navigable water

retention for large or
pection to determine whe

ve boundary would cle

While the administrati
expansive wetllands, many projects woulc
e affected wetland is in fc»\,\ ou
water, This alterﬂ
amount of w '“tla de assumalk:
ins Slementation |

early define the exer of USAC
still require a case-by-case field I

refained

ST Assume

§/T Assumes

’]H

nead for > k\\’ case field inspections on many
projects. For instance, physical separations, such as
river berms or baach dumea are dynamic, maaning
that this alternative would result in an equally dynamic
‘sometimes in or sometimes out” scenario that is not
conducive to predictabllity for the put

the USACE

olains permitting orlty over all wetlands adjacent
tained navigable waters up o the r
administrative boundary. The state or tribe would
\)ri ass >vond the national

LISALE
Retains

Aclerinishesiive Lite

tore al

SO

i

51 &ﬁ&uvmgﬁv

alternaiive, there is no need for oase--bv-
I investigations to determine t
nec IVI’[‘/ of large or expansive wetland syst
g of adn | under Section
to determi ing &
ssumption.

case

] u/\

oM Sst
wmlo be known prior
states, ribes, the

Section

C -
8} i %/ i)
g Ihe Laay (‘/O, HNen

: s i
. ~ o RN s e o 1
; “’2 % ?: \/ A8 &L )Djircﬂ it

1
()

-:r-\-\,‘-qr)
rity over alf wetlands re

hative, that boundary col ij f?' i JrWWi i

isnes
D.v._)

permitting
Linder this
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USACE during the devel L‘p’ﬂ’”ﬂ of tﬂ’* requ ired
MOA with SACE., The a
be established to accourt for the exp <—_nd Retains w W
comprehensive programs of a state or fribe, planning e
and regulatory authorities, regional or geographic

differences, and other local conditions that may affect
or complement the CWA Section 404 Program.

For example, the 300 foot National Administrative
Boundary could be m
feet to match up with e Hiding cc‘rbac<
requzrﬂﬁ"ﬂxﬁﬂts or as far away as 1,000 frﬁ.af to matc!

soundary
e ?OJ—.‘ ot National

Srand o

This alternative retains the clarity and certainty of ©
assumption from issues relating to determining Section 404 jurisdiction. Howaver,
the added benefit of improving the consistency and effectivenass of an assumed program by aliowing st
s {0 incorporate Section 404 requi g and reguirements establis

ocal resource needs and crcumstanc:

3

irative boundary measured from retained
waters 1o on 404 program and the beginning of a state- or triba
assumed program, tm Sqouomm izOCL ssed state or tribal programs that could T‘orm the basis for astablis
administrative boundary. For examo[xﬁ. a state or ribe may have statutes or regulations for riparian buffers or hf‘rbcr Ks,
The benefits associated with buffers or setbacks accrue from the existence of appropriate vegetation and thair ability

i

o reduce erosion and sedimantation, among other benefits, which benelits are diractly linked to navigability. Finally,
in addition to existing government programs, the consideration of natural features such as topograpny, hyd Y, Of

5

other unigue conditions may also indl the location of an adminisirative boL
and efficiency of an assumed CWA Section 404 permit program.

dary and improve the offective

>

ey A

y or fribal-specific administrative boundary could be developad by the EPA in guidance
oNs, an _J (][”1\/\« for the recognition or tribal-specific programs and circumsta
J above, provided the ability to keep nutrients, sediment, or debris from impactis
water is maintained. The state or tribe and the USACE would address thase criteria duriﬂg the development of the
ctiations ware completed, document the rationale for the selectad administrative boundary in the

miy

nd integration of state

ol

E_005978_00002768-00036 FL CWA 404 Assumption FOIA_Interim Release 1



After

consideration of various options, all g Subcommittee me
recommend that the EPA adopt aﬂd im ent a policy consistent with
between wetlands retained by tha JQ,"\«./E and those assumed by astate ©
Program. The majority this recommendatio ‘

bors except the USACE reg
: to 4::iiﬁereﬂtiate

2 under an assumed Se

® in and purpose of Section
® boundar acly
&

ity to adjust the bol
raphy, and hydrology

on their unigue cireumstances,
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e gssures that the USACE is able to maintain navigabllity as required by the Rivers and Harbors Act

& gllows for the identification and mapiping of the administrative boundary prior to program assumption, providing
clarity, understanding, and after assumption, ease of implementation;

wetlands that is easily distinguished from the w cess
efficiency, regulatory certainty, and sufficient

prccc cletermine the extent of retained
determine Saction 404 jurisdiction, resulting
tand resources for a state or tribe 1o assume;

establis

e provides a clear, reasonable, and implementable separation of administrative authorit
demarcated boundary between USACE-retained and state or tribally-assumed wetland areas; and

®  maximizes the efficie
tribe's spedifi

Discussion on the
alternatives when ¢

the Adjac

onen iy
era aev :;|\..)‘uvxj oy

I Foy vt o i A7 7 ﬂ./'/\
IOy A atin T~ # t
s consistent with & O 4&/—*( ) fthe CWA

Congress passed 404 ‘(g) with the exp states and tribes woul

administration of the Section 4 O/ |or<3“fam The purpose of section /—‘:r"‘“@ (1} Is to identd \AGH s

that must be retained b the USACE. The legislative history also indicates that the purpose “f retention by ‘%f USACE
noO

is related to RHA Section 10 aut wrm@e primartly to maintain “I'd‘v!(]qt,li!t\f dﬂd clated interests.

is consistent \/\/!’[”1 uﬂrgfcsso al intent because it provides clarity on the wetlands for
nt barriers to agsumption. Vil DAL EHRNATRA
ig also consistent vwrh Congression jl inte ’wt bjudb“‘ it @etth hes an administrative boun ddN that will ensure that
» USACE can protect and maintain na ility

a state or tribe may ass

<
)

r and water guality in retained waters

e

The unigus
that a state-sp administrative boundary, di
amd consistent with Section 404{g)(1).

programs with state-speciiic or tibal-specific administrative boundaries.

state-assumed section 404 program administerad by New Jersay since 10 % has clcr arly dcfnmf‘ rated
florent fi :

- P S o - I - - ! P R .y LY
SIS 2 ooy ramannaie sy fomertaiie comorobng
DICVICES & oiear, reasonadia, ana i OIRMenate Selaration

; P S A
T K e ')
Stranve autnio f,’:'\/

The stated charge of the Assumable Waters Subcommitiee is
state or tribe can assume under an EPA- Jp’yovui CW //\ e
. : stablishing a “bright line” administ dary, r)rc,\/"k\”
ribes, mj*ﬁoer(-ﬂ agencies can easily identify the

/L 13 A

[P Tan

(VE F‘)Oﬂ-r'r AN

hing or Not Touching of
= (USACE retaing entirety of wetlands touching
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etained waters, regardless of furtner reach; would result in four problem
scenarios. FIV" 2 wetland comple Nt tens or ever N

miles from the r. Examples pro d by the states of Alaske
demonstrate that using Tﬁf reguiatory C
wetlands would result in expansive watlal

to be assumead by a state or fribe.

VIGEC

o0 waie

WA iursdictional definition of adjacency to
i systems being retained by the USACE, leaving fewer weatlands

and Minnesota
Cescribe retained

Second, wetlands often extend away from navigable waters in intricate and snakelike networks, which could result

in a confusing pattern of USACE and "*atu or tribal permitting
Louis River (a tributary to | for) fc e of the bcmoa;
Minnesota where wetlands Lump'ié’* 449% of the Reservation,
been >rmined 1o be a navige cted \fwlﬁ
the river, well beyond other we

| <

5 of

4y L,,,
A

off

gl js that are not conr

ar

to USACE-retaine
Ty

ed watera can extend beyond s
e exception of t

Third, wetlands adjacent
U/

CF 1t

S a stream wit

nof the
Lpstream reaches). Ab
d%ﬂceﬂt vvetlaﬂas \A/ou%d bo retam awkward sftuation results
ream, but the USACE retains its adjacent watlands,

rea

f='s ]

A
l

w"mc)“

an

SeCt

(‘w‘

AN

tions to

Fourth, scenarios that require case-by-case field inspec

reduce the efficiendies of an assumed program.

Prior to as
state
would
upfront inve
and accuratel
ascertained the b
state or tribe 1o dall
such as ease of "io*
improvemants. Use of

smption, the pre
5S OF a_ribes to accurately assess :h
be unknawn or w r. Lacking a kno
meh? for a omm or tribe to ma

ts developmer |t
/ the problem scen
on the st M“ﬂﬂl@;y‘ ¢

o
by

iy
Wi

ubomd v for retained w
an informed decision abou
ent that a state or t
Lgsed above

antic

\D

In the &
arios dis
. el

/\m
b}

national boundary.

tates and tribes

:>rograms For adn WH’JLT e ease, these established lines can be used 1o astablish
umable waters., Such an ad ative boundary will assure that

reguired by RHA waterward of the boundary

, while the state or tribe assur
quality as required by the CWA landward of the boundary

Wetlands adjacen
wr weltlands t
o the

S Upsiream Wmﬂr of it that is beyond

assL motl«“ N because

e already established various boundaries, lines, or demarcations in their

) adthority across the landscape. For example, the St

the Fond du I_dc Incdian Reservation in

t 1o the St Louls River, which has
at extend tens of miles away from
rver,

iAators,

For exam
e pmr'T of na\/‘g

tate-assumed v

continug

strea i
some adm P[S*faJ[IVC OC”“EY”‘EIJ[ on Of

sent ¢
where a state or tribe assumes an upstream

rine the appropriate regulating authority will

.

swould make it difficult for

> the extent of retained wetlands
ancls, it would reguire a significant
purcuim assumption of Tho 404 p:frr'mm
ribe as

Land

VA
VWL

ormit program
'*%on, and other cus '

P
fGive

~Np ot
il

qu

i Tl Ay
TOG’/“ it can e

o6

rate or tribal
ads'ﬂmistrat!ve line for retained
blﬂ,. to m*za@rﬁaim r"‘lavic,jabilitv as

etlands and water
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/‘\;, .
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C
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e~ o f A ey reoiry e Fhe affiriariem s ot
Orovides flaxibi WY IO TaXImZe the eciency and

Vit i N 4 404 nrocram
DA - ey 3 /4 rogram.

. 4
a Sta

orescriptive guidance or regulations that estalzlish a JUT_LL t administrative
’reet from retainad navzgabz water), states and tribes can still further negotiate the location of the
Lud dary with the US g the establis! e relevant MOA (for example 75 or 1,000

feet), Unlike

lows the parties to astabiish
or requirernents and the unigue land
environmen . administrative c‘ﬁ jency,

e or tribal program.

a boundary taking into account other ext
characteristics of the state or triba
clarity for the public and rec

reg&._ﬂatow Crograms
territory, This could lead to b
ators, and a Str’eﬂgmenimg of the a

[ gaisd)
et

5 Qtates- ancl tr'ih@s
e or tribe. craphically and biologic:
landscapes and the nature of our \/\/q‘rf s and wetlands among t
USACE and the state ort ibe 1o address these regional rescurce diffs
the best available informa g, and proceo,ureg. For exampls, the distance used to establish the administrative
boundary could vary td sed on unigue floodplain characteristics of a given W%tﬂfbod\’. on up-front mapping
miay even encourage the development of improved, more com i |

fofe am es specific to

In such a

the siat

ences and provide an opportunity to utiize

rinistrat

+ rV {
INe aarinistidl

over all waters and wetlands regardless
her cases, a state or tribe may choose to
slication mt rely and not require a permit for projects parmitied by the USACE (e,
exempt landowners o » o tribal DF‘ mitting reguirements). While in either case, the extent of retained waters
and wetlands must be identified, in those instances where a state or tribe exaempts faderally regul atc@ autmt s, it

Iz even more impaortant for landowners to N“ow the parmitting authoritv before submitting a permit application (
kriow the bomda’y and extent £l 1 wetlands) because the a ) either the state, t
USACE, ‘ tively simple aﬂd consistent mechanism for identitying the clear
boundary of retained wetlands.

I many Sz,u

ermitting aut
of whether the ; afes se waters and wetlands. In ot
minimize or elir Jto par

ation wi

2 provides a rela

> wetlands ret o USACE under:
This could make ifj" iNg and mapping assi
nd & would often require a gum—b\f sase analysis o
F proposed projects 1o determine the appropriate permitting authority(s).

4oand s not limited

ination

<

Aot oy
STV

S
‘:L
5
-3
oy

__J
“x\
iy}
b
s
[

oy
17

clearly identified boundary criteria, ap'_. icants may niot know who the permitling autnority is until after
Thi% uncertainty would resulf in longer or inconsistent permitiing timeframes. Hegula
N less effective regulation. A stan 2d boundary eliminatas permiﬁina bar‘r!ers.
Separating the :df?“.l‘ Nistrative ooundary from Section 404 jurisdiction issues and coupling it with oth

atory

LA
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Bounding the extent of retained wetlands allows states and tribas
development of a 404 program. The'

is for states or tribes 1o de

Jpos’t a consistent

-

J [ar=ta i
S relainsd &

se the same or similar criteria to determine retained wetlands as are used to
determine Section 404 jurisdictior "“;atwr;? generate confusion between two administrative process of

assumption and the CWA jurisdic g of the reguilatory program,
provides a staa_e or tribe with a ‘\vaeél-under‘atood aﬂd preciee scope of assumable wet
or confused by changes to CWA jurisdictional defin
about the agency responsible for 404 permitting, even while certal
a permit under federa

o

ands that shouid not be
provides regulatory ceffaimy
' may change over whether the activity will require

PR W N [ TR P Y,
of Majority Recommendation

ML) of the CWA o enable a s dt or tribe to assi
e "waters of tﬂ’* l_/r fted & Ic\ yever, the ieqif [

& meaning of "adjacent, \/\, Jt is certain i \T%\M,
Frnase 1 waters, essentially Section 10 RHA waters,
Sifity to maintain na !g_tbli /a8 requ[red bv the BHA, while the
ity as reguired by the CWA,

passed sectior
over many, but not all, o
nds does not
word “adjacent” in 404(g1) was fr\f,\,m—;d on adjac
suras the USACE's

rogram) protects wetlands and water gua

wedtl

state or tribe {under an assu

ol

ttee that the word “adiacent” is used in Section 404{g)(1) for a different
s” reguiations ;uoizsr}ed [y the USACEIn 1977, The USACE
gul’—mm wihile Sec?_ior“ ——JJ/ tgﬂ O“SCHbC vw;u% entl

Jleartothe m me r\f the Subc
> than |

DJ’DO

hc \vf\/ﬂtlande
uthority ove )

administrative authority between states, tribas, ar d ne U‘/\CZ pursuant

wetlands will continue 1o be subject to 404 protections, it is reasonable 1o use

ative boundary that Clearly ide >3 the division of regulaton, ority,

axercias
AL URDOD
O

ection 40 nh_,)m Sirwcea
hat discretion 1o establish

jur%sdimima%
an

altl

administ

AT

nly congistent with the CWA and legisiative history, but It also addresses

% whi%e S owing individual states and tribes the ability 1o

' ulatory programs 1o improve the efficiency
learly separates administrative authiority from
> boundaries; a reasonable extent of
allenges to 404 jurisdiction,

{

ves, It provides ¢

neads anc

gs of ot
ailor the program 1o thelr adminis
and effectiveness of the regulations.
jurisd uto 1, fcdu[‘rmj in r, pfﬂd ictable, and implementable administratiy

aasumable wetlands, and s or tribal programs that are insulated from of

strative
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Under : 3 will be able to accura L;/d‘LJ
of assumption because the ancls mi be a known factor. States
decisions about pursuing an assu ﬁd progran olan for its development. Finally,
ensures that the regulated public, states, tribes, and fe\c::ierai agencies will kxnow the perm
application is submitted,

g auth ';«wt“ at the time an

The USACE repres » proposed
section explainin th\, reasons the LJ /L\k/FTi/C/ 3 this Alierr

s and has written the following

Under ,
retained navigable waters, & ,
used by the USACE for regulatory actions under Sectio
current regulations and implementing guidance.

)

the USACE would retain permitting authority over all wetlands adjacent to
uses the definition of adjacent wetlands currently being
n 404, Adjacent wetllands are determined in accordance with

(D

N

With respect to implementing which “wetlands adiacent thereto” snouid be ratained by the USAC
assumption, such wetlands would be idertified by continuing 1o use the defini

not changed since i was originally published in USACE reguiations in July 1977, This fJ\,ﬂ
Congress passed Saction 404{g). Itis reasonable to conclude that if Congress had desw&::i to limit fhﬂ "J\/F"ﬂﬁfﬂ"ﬁiQ ?hat
are 1o be retained E‘y the USACE during a program assumption, more rastrictive laﬂ%ag“ would )“a\/ﬁ bccr included
in the statute ra : wﬁpl / using the term “adiacent” wr
en aware. The interpretation of “leg
as not provided rationale 1o s ppor?’ changes in %merprv fion of the term ”ac,JcA,mt This
> the criterion in the charge 1o the subcommities that the recommendation be consistent
with the CWA and in paticular section 404(g). The USACE has a defined process of detarmining whether particular
waotlands are considerad adjacent and USACE personnel are familiar with these procedures. in practice, if a discharge
of drad ;eo or filf material is proposed into a wet that is determinad o be adiacent to retained navigable waters, the
USACE would be the permitting auth il itis not, the state or tribe would be. The process of determining

a pamcuia wetland is adjacent to the refained navigable waters would be agreed upon during development of the
MOA., Ti" is alternative meets the criterion of providing clarity regarding who is the permitting authority (the state or tribe

’,.\

or the USACE) and It is easily undarstood and implementable in the fiald.

Y i’*' state or tribal

on of ad ej cent we

would have oert

O

“ﬂ
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lementation an
ons

valoped additional iImplemeantation and process recommendations. These
er which substantive recommendations ar
ation J afm’* someatimes tc fie

oliowed, Note that the recommendations
el guidance, and sometime The
i that ‘ a\/ be

-
O

L the

- Subcomm
ess they contradic

sumed

ations or ¢f ’mqu i the existing 2
nding prog

FJ )—]fiv\,

rack

il

The S
Program as 5um’3th

e and tribal 404
eld, and/or a_n“ler‘m
PA and USACE snould develop

es and USACE districts, as well as

gencies develop guldaﬁcc or ng fations on
rm of a memorandum t
I Part 2631, Th

a FRPA Regio

ta 10
L3 L

L
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by state and tribal governments. The guidance should enable states or tribes and the USAC
between staie- or trabe;:l--e_a”‘-%rr»ok\lr, waters and those waters where responsibility for 404 perny
by the USACE following assumption. it s also important that the guidance carefully differentiate betwee:
definition of jurisdictional waters (i.e. waters of the United States,s and the assignmeant of administrative authorit

on state- or tribally-assumed waters and USACE-retained waters, The Subcommittee did not determine whether the
guidance should be implementad through policy or regulation.

The distribution and cmmﬂfratior‘a of ‘A/aters of the L ?niteo’ f%mt——;s, as well as the ssubset fthose waters thﬁT may [ ”
aciministered under &
torritory can be

numercus lakes treama am::i wetlandgvvnthm Lhml‘ i
patierns that wa;tafte the flow and use of waters, and the overall
extent of interstate and forelgn commerce transported on the wat
requires that the guidance called for above provide states a
programmiatically diverse needs of the states and tribes \who :dqwrﬂc CWA «\Nﬂc 404 (g1,

rial oounda &3, Tﬁf extent oT wate ,The prmaﬂ/ my@ro%r‘gic

fecology «

A04(0),

er‘mf\/ the exer of state or *tr‘aba

assumable waters, an
within a pa ar state fmm the
incorporated into national guidance are %u

d bcio"\

e Federal agencies should "wpc, t stete or tbal assumption, consistert with Congressional intent, Most
Subcommitise members beliove, based on the background leading up to the enactment of the 1977 CWA

amendments, that Congress i m“r“dcg states and tribes to play a significart role in the administration of
Saction 404, as thay do in other CWA programs, including assumption,

or tibe and federal agencies. This partnership enab
leral permitting, but also take full advantage

e Program assumption is a partnership between a state

a state or tribe to not only reduce duplication of state, tribal and e

of state, tibal and federal expertise. Provisions of the program assumption reguiations ensure an equivalent

or greater level of resource protection meeting 404 criteria, provide for federal government ove )
mairtain USACE responsibilities in navigable wa including adjacent wetlands

¢ The final list of retained waters prepared by the USACE in accordance with current federal law and regulations
shot Hd also include Input from the state or tribe and the appropriate federal agencies. The list should be

ing of the MOA betweer the state or fribe and the USACE.

available at the «

& A naticnal methodology should be developed 1o support the identi
hodology should be flexible and ¢ 'wjie astate or tribe &
edures available,

met
v
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Tribal lands defined as Indian country, inciudi s within
reservation k\r\ indaries, dependent Indian communtties, and cther lands
& tibes by the federal JC»/Ommmt miay be assumed by a tribe if

p’ovc;i by ‘%f EPA, but typically may not be assumead by a state.

N

Feld level national guidance prepared by the _P/‘ an d USACE
general pmcecu'@c* to be followad when

with input from mte\ and tribes, should Include
1404 permit program. The
imption process in 40 CFR

qulations governing Tﬂe at.ate as
gres Qf speo;ﬁczty about negotiations between a state or tribe and t

e Agtale or fribe Initis 404 Program assumption process with the EPA and the USACE,

/ a state or tibe that is considering assumption, the USACE District will provide a list and/

s Upon request by
or map of walers within state or tribal borders that would be retained by J‘ze USACE based upon natio

N N P e
nee or regulation,

1 as the "ordinary high water mark” (inland) or “mean high water mark” (coas
at) may require further clarification or definition in the USACE

e The terms used in A04{g)1 sucr
or "'mean n Y water mark” (West co

District’s initial listing.

e

s The USACE list of retained walers provided by the US -, EPA, and/or the tribe may include waters located
on Indian reservation land (Unless such waters have alre ddv Yeen assum ;ed by atribe). In many cases, the

waters will be retained by the USACE for CWA 404 administration because states will lack authority 1o regulate
activities on Indiar reservation lands.  Engagement with iribes will be important to determine the exient of

he

L

s lands,

e Where atiibe is proposing 404 Program assumption, the tribe will prepare a omwcrrﬁ%w {list, rmp) of Infjian
country lanoiss over which the tribe would reguest Section 404 program authoriiy
the EFPA and state regulatory authorities and state and federal iribal coordinators in the review OT iands that
would be under tribal authority,

VY

ned waters Eisst, and may request additional information from the USACE
Trne USACE will make available 1o the st
milar documentation,

state or tribe and the
rate, currently avallabla af~ogmphzc information.
3t of assumed wal

e The state or tibe will review the reta
egarding the basis for including particular waiers
tribe any written navigational determinations, court order‘a, or s
U“A E may also agres to modily the list based on more

uid Od:"flnjprm,- in this review, to ensure that |

iable at the time the EPA approves assumption.

e or

A

stent with the CWA

» 'T'he state or tribe and the USACE will include the agreed-upon list of waters for which Section 404

iministration must be re‘i‘aarv@f'i by the USACE in an MOA regarding state or tribal assumption (see 40
The MOA will clarffy that all other waters will be under the dd’ inistration of the state or tribe In
hoe with 404(g) upon agproval of the state or tibal program by the EPA. Descriptions

accordar of waters
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Issues, an

Section 518 of L, enacted as part of the 1987 amendments to tha statute, authorizes the EPA 1o treat
gligible Indian trilbes in a manner si
administering each of the princi
FR at 30183).

b

illar 1o states ( Treatment as a state” or TAS) for a variety of ourooses, including

WA

pal CW/ ecelving grants under several CWA authorit]

3 OWA &cctéom 4@4.

The Subcom:
IJ(\/\/'\L 5k e e

=, with the leadership of its two trib
s and other in
3 “uid be noted t

| Oa”[IClpCWT" identified a set of “Tribal iat the EPA,
when considering assumption under CWA
tional and other legal matters that are

e
ssues” 1

: N

e

fJ with \r)o,m es. The EPA may need to consider these issues as it addresses

(o e lwrle

rogram.

The L%"s—dpp”} /2d state assumeac

generaily would n
Instead, such areas would generally continue to be ad
ADOIOV ed ks EPA to assume the 404 program it
dlined in ary MOA between

L extend 1o waters &
istered by USACE
self.? This retention of administration by USA

USACE and the state when such state wish

es to assume the 404 program

% See 40 CFR 233.1(0).

BB 0 Pon SRR AR At 3) ) B0a Voo
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Tribal Indian Re
reservations and new rﬂscmato s can be created,
Secratary of the Interior is hereby authorized to proc
authority conferred by tmg Act, or to add such la
wated for the exclusive o

nofe
i\

ervation boundaries are not ?‘W@C@SSB""HV Q.taﬂc; for instance, additio Ce
the Indian Reorgaﬂizaﬂc:m Act of 136/ “The

inclian reservations on lands acgquired pursuant to any
3 10 existing reservations: Provided, that lands added to exis
ndians entitled by enrolimant or by tribal membershin
'.‘;"1 4675 and as provided by the Bureau of indian Affairs
11,

SV

SUNG

roservations shall be d
o residence at such reservations,

egu

US Cod

- A A Y 4

HENPN (" N Y S M RS
ations (25 CFR Section § 151.3, 1567,

owrership patiermns. Some indian reservations cong
el t%ta«—,. or reservations may have mixec \)\'X/ﬂ@@hi[f) of
public and p, vate ownersnip). Mixed o‘vﬂ\/nership and frust status
within reservations can ocour fO’ a variety of reasons in g land inheritance, when and how tha reservation was
stablished, and t reservation by Congress as interpreted in court decisions. The EPA has interpreted
CWA section 57 ? as including a i ’C’ldtlj v of authorit t Congress to eligible indian tribes to administer regulatory
programs under the statute over rrespactive of who owns the land 81 FR 30183 (May 16,
2016).

p(opefry W%thiﬁ e reservation (ncluding

i

in the borders of an Indian reservation.” is inten

..0r ctherwisa wi dto
modify eacr \Jdl@ gory of land (.e., *...held by an Indian tribe, held by the United States in trust for indians, held by
be of an Indian tr LL if such property interest is subject to a 'WUP«’[ restric

on on dienation...”).%¢ Thus, any
G under se j indi

n CWA ’“U‘rlm 518(e)(2), the phrasa

the CWA -~ inclu
reservation land as used in CWA 518, Such lands must therefore ’: e
Indian fﬁ:cmdt oy, or quallfy as an informal indian reservation —e.g., triba
of a formal reservation or Pueblos, Tma, orivately ownad resenvati
generally be excluded from asst e programs, and thus reta W*d
by the relevant tribe.

fan tribe wishes o regulaie un

,"\

ocated within the exterior boundaries of a formal
trust lands located cutside the boundaries
ands mat are part of the resarvation should

iy be assumed

4 program, and
ps and agreements

Lands can ba brougnt into trust at various times, befora or after a state or tribe has 2 C‘Oumed a 4L

ust lands can create a Datcrworx of assumed and retained waters, Thus, cooperative re

id be developed J’*t\ veen the federal a\;ﬂr‘” les, states and tribes in order o qpoumme\/ administer the program.

Fherefore, a Hor MOAs batween the states or tribes and the EPA and the USACE should contain language
on how changes | st status of Indian land is goimg to be handled.

PSS

and 58 FR 8177 (See also OWA Secti

1 5182,
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Jersey’s

M””HQ“F 1as a long history of leadership In enviror

tal protection and management, beginning with passage of &
ilution control statute In 1229, S0 with [ 1%“3@ of the Federal W atw Poz ution C ﬂntml Act Amend:

igan began working to align state with the new
CWA programs. Michigan wa

of 19721 \/[!Cﬂ
administe:

an also pa 35’*d ar i 1!) i lakes and streams t
egulations over dredged or filt activiies and mttomldr d

Vs as the federal ag
was considering amendments to the v‘v /\ M
partnership with the J%m/F Michi
form for projects withi

igan beqqr development of and ¢ ‘
an and the USACE si t in 1977 1o use a joint permit
> and federally reguiated waters, and 1o coor jimfe public heardngs when required

for those projects. Over tm next seve q! yvoars, the agencies continued to align the Qtatc and federal programs 1o
improve efficiency and reduce duplication, including issuance of additiona Te@mral genaral permits and state statutory
amendmerits. Following passage of the 1977 CWA amendments that added Saction 404(g){(1), Michigan passed a
wetland statute in 1979 with the inte

ication

n of agsuming the Section 404 program.

'\4

into two additional a

to coordinate enl

In 1987 the agencies ente

LD

greements to sirea state and federal programs. The first
orcement actions and after-the-fact permitting procedures. The second was

Was dn agrec
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=t to share staff resource
Otatv to conduct ¢

aimbursed state fravel costs

s; this agreement allowed the state to place staff in locations throughout the
vs for both state and federal Hits, in exchange the USACE provided joint staff training,
and funded the development of public cutreach maierials,

e revie

This effort lald the groundwork for assumption of the 404 program.  Michigan formally r"&:quﬂ.e't@r@ assumption in ‘1 QF%’S
and the & \/aroﬂmeﬂtal Protection Agency (EFPA) approved the program the CE

ame year, With —;;sgmu of the USACE
ent (MOA) In 1984, which identified the retained waters, Michigan bec firat sfate to

TN
E Mermnoranda

AP IRA

T LTIIA N~
ey D o v
The FRPA and USAC

The 1983 MOA with the EPA provided the framework for Michigan's administration of the 404 po“ram The
agreement specifies the state's responsibiiifies for permitting and enforcement, the fedaral overs fiti
| procedures for federal review of certain permit applications, and state program repor _”K] requireents. The
categories cf permit Jupm O L aid not walve federal review under Section 40

defined; 1 » general permit f“?fegoﬂes and major disc
Major discharges ar ther defined and include: ,
0 unigue \/wq‘rf 13 for a geographic ragion, commerc Hl or r‘@r‘mauomai valu of a Oi“mﬁcaﬂt
*ﬂmatmca specias; and wetland filis, breakwater or seawall construction, or culvert eﬂciosures of specified volumes

Impacts

Y /~~i

Michigan's program agreement with the EPA was updated in 2011 after an extensive review of Michigan's program
and nearly t lecades of pr at both the federal and state leval. The updated agree i

e as the criginal agreement, with new language added to clarly responsibiliies for coordination
eg, coordination with federal agencies for mitigation banks, and streamiining of reporting

requirements,

The 1984 MOA with the USACE identifving retained waters is still in affect. In defining waters to be assumed by the
atate and the waters to be d by the USACE the MOA simply states that all wa within the state are assumed
other than waters idariified by the language in 404(){(1). The MOA guotes the 40 1) language, and then states
that those waters are identified on an attached list of "‘Navigable Waters of the U mtm States in US Army qum———@
District, Detroilt, November 19817, The list of navigable waters of the United States identifies specific waterways by
d location, and identifies the head of navigation that is the upstream limit of the USACE's retained authority
under the AO/—;, Drogram,

=y

o AR m ey Dy s
iS5 0F /\/'IIIL.JIP:’ISI('?{ el h‘(’ )f !

Michigan nhas been successiully implementing the 404 program for over 3 decades. But implementation requires
continual coordination with the federal agencies, State staff screen each permit application to determine if the
p upcs d project is located witfw as8Lr md or retained waters, If the project is in a retained area, a copy of the

i i =till regulates all waters and wetlands throughout the state, so
Ni vaters are coordin ﬁ“”ﬂ wvith the USACE. Al applics ion Is shared between
coordinated when appropriate, and permit conditions and mitigation recuirements

iors within retain
gencles, site ingpaction

r

VFR 20776, June 6, 1988, Redesignated at 58 FH 818

11, 1893, Eiective date, October 16, 1984
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are coordinated to avoid conflicts and inconsistencies. Since Michigar

has a robust wetland mitigation progran and the state can own property, hold

conservat nts, and hold financial instruments, state staff normally take the lead in
egotiating and reviewing mitigation proposais. The state and USACE also coordinate compliance

and enforcement actions within retained waters 1o reduce duplication and prevent conflicting compliance

requirements.

a

1O eas

Coordination vvim the Uni

ted States Fish and Wildlife Sarvice xLu FWS

A

coordinating» Mtﬂ a-J-P [ WS and Ltt_ e en d ang s ataff,

N E S it ey v N b Ay oy e Ey § Ny b e b ey o
reaning oriteria, permit conditions and best management practioss.

A

sly with the EFA staff to coordinate review of major © !hf-%rgf applications, naw or revised
and all statutory, rule or policy changes that a’rfec‘;
'»igr‘aa‘ted as the 404 program liaison to streamline communica

312 i_v has one staff person wii

Annually Michigan processes approximately 3,000 to 4,000 permit applications under the
waters, Normally 60 to 70 percent of those projects fall within the state’s geners
EFPA raviews one 1o two parcent of the total applications because they fall within the major ms-r_;ha ,rﬁ“gﬂm—;c

ad in the state’'s MOA with the EPA. In addition, state staif investigates and takes action on approximately

permit cate JJI’% Vel

~

1000 1o 1500 reports of non-compliance.

New Jersey s ulated state in the nation with a popu ,( 131 8,721.3 square
miles or 1,195.5 people per sguare mile (2015 Statistics from the US Censug). As a t, New Jersey faces r‘rmn\/
environmental issues in advance of other states and © ped an active and vocal grass roots environments

movement,

ation

As early as 1917, New Jersey enacted a Waterfront Development law &
dockage for shipping along the coast. In 1929, the state began proteciing streams under the Food Hazard Area
Control Act which regulated siruciures placed within the natural waterway of any stream. Tne rsey Demﬁment
of Environmental Pfo ection was created on the first Earth Day, Aprit 22, 1970, That same year, New Jarsey passed
the Coastal Wetlands Act,

to protect ?"‘Ia"\/i’quC’W and ensure adequate

In response o passage of the 1972 Federal
Area Facilit N 1¢
area in the southerm part of Ne

Coastal Zone Management Act, in 1973 New Jersey passed the Coastal
s Pinelands Praservation Act began protecting from fevﬁlmpment a unigua
poment in freshwater wetlands,

oronibited devel

New Jersey does not have its own USACE District, The state is served by the New York Distric New
York City and serving New York :ta and the eastern pc f‘rlm of New Jersey; and the Hﬁ%lacielpma District, located in
Fhiladelphia, Pennsylvania and serving Pennsylvania and the westerm pcv* of New Jersey. Inthe 1980s, the IUSACE
program included Nationwide permits which were eel‘f-sc 3 allowed up to 10 acres of impacts per

permit. New Jersey used its Water Quality Certificate authority to try to imit the impacts. Howeaver, a raview by the
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etland fill cases i notham New Jersey batween 1980 and 1884 documeantad
_ﬂ"i impacts resuiting from lllegal filling, Nationwide permits, and Indivi ')erm%t

- Pop o [N

UG Fish and Wildiite Service of
el oo s QO asroa F

approximately 800 acras of we

activ

In the mid-1980s, ¢
Fion law,
watlands untll passage of a wetland law. On July 1, 198/ f
Act (FWPA), effective July 1, 1088,

mental groups in New Jdersey united with 'k e goal of obtaining a state freshwater wellands
' g moratorium prohibiting all development in

assed the Freshwater Wetlands Protection

./‘\

1087, Governor T

o dune

The law contained a provision, dmcﬂ '1q the state 10 “take all appropriate action 1o secure the ¢ hSUﬂ"‘lptiOﬂ of the permit
Jurisdiction exercise by the United States Army ( /Vrﬂ of Engineers pursuant o the Federal Act.” (INJSA 13:98-27)

To fUifill this mandate, the statute was tqut red to give the state the necessary authority t«/dwume the Federal

itting program.  In addition, the state legislature appr‘«:“>priated sufficient funds for the Dupor tmant of Environmental
T and ecuip a statewide, fresh atory program independent of the USACE.

water wetla

ubmitted an application for assumption to the EPA in 1893, The program was approved and New
nd state to implemeant an assu

=
o)
=
.
]

0
[#2)
O]
&
( r,
"'7

Federal 404 program in 1994,

In
ona, New

As required by the Federal Transfer Regulations®™, Ne
addition to those projects that continue to '@q.ﬁ v In accordance with Lh [P/\ fransie

1 that the following project types would aiso continue to get Federal review under its assun

)

of 5 or more acres of we

ational value of & or more acres

= Significant reduction in ecological, commercia

WL B

e  Culverts

feri i Sl

onger than 100 feet;

& Channelization of more than 500 feet of river or straar

YA g oo A
A owith the Army USAC

lations, the

As required b/ the Federal Transfer Rag State of New Jersay signed a memorandum of agreement with
e USACE™. The state and the U-Sf CE agresd to the following defintion to distinguish assumed and non-assumed

‘Al waters of the United States, as defined at 40 CFR Section 232.7 ( o, within the State of New Jersey
will be regulated by NJDEP as part of their state program, with the ex 3 which are
presently used, or are susceptible 1o use in their natural condition or by reasonable improvement as a means
oreward 1o thelr ordinary high water mark, including al% waters

oreign commerce sh

o’u( 1 of those

10 transport interstate

which are subject to the ebb and flow of the fide shoreward 1o thelr mean high water mark, inclu s

N + s revE ey iy S, fo - fomod ooy ¢y y S +i
adjacert thereto, For the purposes of this agreement, the USACE will retain reguiatory a«_/z.hom\/r /fu*/(u 2
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fhe "1

coastal areas in New Jersey under the Rivers and Harbors Act. Thay consider any wetlands and/or waters located
petwee
that on average, the distanc

1.000

the state and the USACE agreed tc use 1,000 feet from

f AN S
AR

The US

Antia e ot o +{m 1A + N 1 Y et oF
wellands that are partally or entirely iocate od withir 1 000 feet of

the ordinary h:q,r, water mark or mean high tide of the Delaware River,
Greenwood Lake, and a//' water bodies which are subject to the ebb and flow of the
5

ice.”

5

00

criterion had two s Firat, i

USACE traditionally took jursdiction to elevation 10 in

n the water and 10 fest above sea level 1o be n ‘v’u‘dDi”‘ waters or "wet
rom the Mean High Water
state’'s wat

ands adiacent therah ney est%ma.ec

andward to 10 fe above s
ds’a\va Y at a scale where one inch eouae ‘1 ,OOJ feet. Tr“‘lerefore
e ordinary nigh water mark or mean high tide as the division
n waters o be retained (regulated by both agencies), and those 10 be assumed {regule

AV

7

faat, In additi

Znd maps we

ted by the state alone)
with the US Lenvice
Fish and Wiidiife Service (FWE) opposed assumption by the State of New Jersay. inorde rtr\ assuage

their concerns, the state voluntarily signed a memaorandum of undarstanding (MOU) w m botn the EPA and FWE.,
The MOU requires the state to provide certain applications directly to the FWS for review if they are located within

munici
Coordin

As part of its assumed

The state of New Jersey reviews all incoming wetlands/waters permit app
assumed or non-assumed waters,
Tﬂ“ state prescreens incoming |

O

‘;Jf’

U /‘\:, wa@vJ monthly coordination meeti
under review b\/ both agenc

nd approves mit|
Mﬁ the f,r/ \/”’M and Phile

The

Jeration, |

palities known to contain federally-listed t

reatened or endangered spe

yb i O'ZL’,
SO LT

Y
b

oy
e (S

ens applications for referra

(16 USC Section 470()

10 the SHPO to comply with &

13 regard less of whether t ey are in

i‘aFT_iOﬂ throughout most of the state

state also conducts juriadictic
mit apgiications to identify tuting "major disc " which
EFA for Federal review, In addition, If a permit application falls within one of the identified municipalities with

ad or endangered species, and constitutes one of the permit types of concermn to tha FWS,

threa
WS to DEP and the EPA for
e state cannot satisty RVS concamns, the project be

fas yads
Lo

oo
Uoliis LU

e the application and sends a copy to the FWS, The FWE returms comment
gins a new review with the EPA through the

AN -
discharge” process, The state cannot approve & Section 404 permit over the EPA objections

A water, the state issues iis

gs with the USACE lat the

bl

= 4 project is in a non-assu

dependently of tha
are information on prowje
oviews

tate is ame mk\@’ of

. In addition, the agencies coordinate required mitigation.
ation banks %ndet —,ndemiv inassumed areas. In non-assumed areas, the s
elp ACE Interagency Review Teams.

(4)

ance and anfor Hons i non-assumed waters.

late also conducts comy
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Ower the years, the st

i PR N N Tty s ooy N
than 10 applications par ye:

AFC

required FPWE review, and between 225 ¢

I addition, the sta

compliance.
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2 has made between 550 and 2,0
vith the EF

ar reguire coordination ‘rmajor dis

cordirated with the State Historic |

F Bureau has undertaker

e 4 (Y my o1
an average of 1,000 acti

i \ (M iy e p y v v ot A e
ially, Of these, on average fewe

| , B s e e s O o ; -
harges,” approximately 80 pear yeal

recervation Office.

s of non-

s annually on rep

FL CWA 404 Assumption FOIA_Interim Release 1



lean
é

| etter from the Association of
inistrators, the Environmental Counc
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April 30, 2014

Nancy K. Stoner

Acting Assistant Administrator for Water
U.S. Environmental Protection Agency
William Jefferson Clinton Building

1200 Pennsylvania Avenue, NW (4101M)
Washington, DC 20460

Via email to: stoner.nancy@epa.gov

Dear Acting Assistant Administrator Stoner:
Re: Assumable Waters under Clean Water Act Section 404

In the rule proposed by the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of
Engineers {Corps) regarding the scope of the definition of “waters of the United States,” a statement in
the preamble explains that the rule does not affect the scope of waters subject to state assumption in
accordance with §404(g). 79 Fed. Reg. 22,188, p. 22,200 (April 21, 2014). The undersigned
organizations appreciate that such language was included in the proposed rule addressing this critical
aspect of state §404 program assumption.

We agree with the preamble statement in the rule that “[c]larification of waters that are subject to
assumption by states or tribes or retention by the Corps could be made through a separate process
under section 404(g)” (ibid). We recommend that steps to further clarify the scope of assumable and
non-assumable waters be initiated in a timely manner. We are concerned that states currently
considering assumption are having difficulty making progress because of the current uncertainty.

We would appreciate the opportunity to actively engage in a discussion with EPA to address this issue.
Our organizations recognize that any steps toward clarification must be undertaken thoughtfully in
accordance with the provisions of §404(g), and without altering the existing state 404 programs in
Michigan and New Jersey.

Clear identification of assumable and non-assumable waters has been made more difficult by legal
decisions that address terms such as “navigable” and “adjacent.” Nonetheless, Congress intended that
states be able to assume regulatory responsibility for the majority of waters within their boundaries.
Clarification of assumable waters will help to facilitate state assumption where it is desired — providing
benefits to the public, the resource, and the state and federal agencies.

Under §404 of the Clean Water Act — all waters regulated by the Corps or by a state/tribal program — are
deemed “waters of the United States.” We believe that “other waters,” as well as some portion of both
“navigable waters,” and “adjacent wetlands” may be administered by a state or tribe in accordance with
404(g). We look forward to discussions with EPA to explore this very important area of public policy.




Our goal is to work collaboratively to discern the criteria that will be used by a state/tribe, EPA, and the
Corps to identify assumable/non-assumable waters pursuant to §404{g). We would also like to reach
agreement on how to formalize these criteria {e.g., Memorandum of Understanding). Several steps may
be needed to address both the immediate concerns of states pursuing assumption and the needs of
those that may do so in the future.

Our organizations are committed to supporting state efforts to assume the Section 404 program by
identifying issues and working with partners to resolve them, See, for example, ECOS Resolution #08-3
on State Delegation of the Clean Water Act Section 404 Permit Program — ariginally approved in 2008 —
was on April 2, 2014 reaffirmed, with the addition of the following language: "[NOW, THEREFORE, BEIT
RESOLVED THAT THE ENVIRONMENTAL COUNCIL OF THE STATES] Encourages U5, EPA to work with
states to bring clarity and certainty to the identification of assumable and non-assumable waters.”

We lock forward to a timely and productive discussion with you. Please contact Jeanne Christie of
ASWM at 207-892-3393 or jeanne.christie@aswm.org, to discuss this request. Thank you again for your
attention to this matter.

Sincerely,

Mw@f@fyj&?ﬁ%ﬁy’é’i& &éf

9 O i

Alexandra Dapolito Dunn Sean Rolland Jeanne Christie
ECOS ACWA ASWM
Ce: Ken Kopocis, EPA

Benita Best-Wong, EPA
Jim Pendergast, EPA
Bill Ryan, OR DSL

Ben White, AK

Eric Mietz, OR DSL
Ginger Kopkash, NJ

Bill Creal, Mi
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Government Relations Representative
f\Jat!Qﬂal Farmers Union

Co-Chair of the Subcommittes

i lands, Oceans, and Watersheds
"\’r W fresigned as of 12-9-2016 due to
empf’oty ment change)

ision Chief
Michigan Department of Environmental Quality

Assistant

‘J\/Eu’ef i ‘:\.,-S,(JJ: o LVISIO

‘ Julrﬂc Y 3
ice of Water Pro

Ford du Lac Reservation

Director of Wetlands and Water Resources,
National Wildlife Federation
National Advocacy Center

Director,
Alaska Department of Environmental Conservation

D!‘v’b[’"’”l of Water

US Army Corps of Engineers Naticnal Mining Expert

lands Section Manager
Minnesota Board of Water and Soil Resources

New Jersey DEP Division of Land Use Reg

Lilation
Planning and Policy Managar
Aqu@ﬂc Resource Management Program
Cregon Department of State Las
Co-Chalr of the Subcommittes
Director of the Center for Local, State,
and Urban Folicy
R. Ford School of FPublic Policy
Whomirs J Aftorre
\/ fater & Natural :% sources Division {resigned as of
-2016 due to empioymen 7ange-)

Palicy /\Q\ sor, Office of the Secretary
Manviand Department of the Environment

Aguatic Resources Unit
tfice of Environmental Raview and Assessment,

Environmental Protection Agency, EPA Region 10
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Section 404(g) of the Clean Weater Act (CWA) lays out the rthe assumption and implementation of
state and tribal CWA saction 404 g;ern’nttmg progras Congress, with the aM Hon of CWA section 404{(g}, made
Clear that states and tribes wish assume :d’nn“ stration of the dredge and fill parmit program, could do so for
ertain watars, This Sub i Coundll for Environmental Policy and Technol og
(INACEPT) w L O A very ow and specific charge related to which waters a state or tribe assumes pe

reaponsitility for under ary approved CWA section 404 program and for which waters the US Army C
(USACE) will retaln CWA ‘TGCT!OH A0Q4 9m"uttmg authority. To be known as the "Assumable \"/at\,u
(Subcommittes), t be asked 10 provide advice and develop recommendations on how W
US Ervironmental Protect[«::m Aqenc‘y (EPA) can best clarify for which waters the state/tribe has CWA
permit responsibilities, and for which waters the USACE retains CWA saection 404 permit respons
oved state/tribal program. This effort s part of the Administrator's priorities as It sup
seeking to assume the CWA section 404 program by providing Clarity on the scope of wate
saponsible for administering the C“’m section 404 program. Specifically, this effort will address the o'atvo
arity orihis issue enabling them 1o assess and de ne the geographic scope and costs associated with

R_,ﬂtmg an approved progra

nart

reguest o

The NACEPT is a Federal Achvisory Commitlee chartered under the Federal Advisory Committee Act (FACA), Public
Law 82-463. The EPA established the NACEPT in 98"% to provide advice to the EPA Administrator on a broad
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icy, management, and technology issues.
2 subcommitiee Uk jo* the r\,AL/F“JT, 10 be krnown
as the Assumable Waiers acvice on how the
EPA can best clarify the \A/atﬂm tﬂa. a state or ‘moe may assume permitting responsilility for under
an approved CWA dredge and fill permit program. Subcommittee members, like the parent NACEFT
committee, serve as representatives from academia, industry, non-governmental nizations, and federal,
ernmerts.

range of environmental e
EPA Is now seek|

state, tribal, and local gov

The Subcommittee is being formed to provide advice and recommendations concerning a focused,

aspect of Imp lementing the CWA section 404 | or the discharge of dredge and fill mater The USACE
Ul vy evaluates CWA section 404 e

it applications for activities in the majority of the nation's waters sub_%ect o
ihe “\/“\/A Although states and tribes may ass dredge and il permit res fflos pursuant fo s s
of the CWA, only two states (Michigan and New 1 and no tribes have assumed such responsib
Wnen a state or tribe considers assuming such responsibilities, Q”OFU the first questions that needs ? e answere:
la for which waters will the state or tribe assume permitting re and for which watars will the UQ:.ACE retain
permitting authority.  States have ems tc A04 of the CWA and Its Iimp vﬂemtarm
regulations lack sufficient clarity to enable s teQ ano exxtent of waters for wiich 1 k*ﬂv wolld
assume program rasponsibility and thus calculaie ass dr t1gg) mpi\»rﬂmtrﬂ on r:oats-;—‘“

son identified by the states as a \,k

=

ions has |

these ques

lenge 1o purs

FaY '\
CVVAS

The Subcommittee will nave a limited duration and narrow focus, Cther aspecis of state or tribal assumiption will
not be within the scope of the ;:—;I berations for this Subcommittee, For example, the Subcommities will not be

deliberating on the of assurmption, nor on any aspect of the largar question of v\/h!ch waters are “waters of
the US" on how the BEPA can cla ters for which a state or tribe assumes CWA section 404
permitting responsibility and for which waters the U‘/\C"“ will retain j

ey <

The final Subcommittes report to NACERT shoul fJ p’r\/ j@ advice and recommendations tc EFPA © slarify

for which waters states and tribes wi sibilities, and T'Qr wif %f“h waters

the USACE will retain permitting aqtﬁmty Tm recommend atm: ;)”OJ[ dre Iec consrder tion of the following
assumptions:

1. A CWA section 404 permit is required — meaning there is an activity regulated under section 404 that will result

in a discharge of dredge or fill material to a Water of the US

2. Any recommendation must be consistent with the CWA and in particular section 404{g)

3. Clarity regar ﬂ g who is the permitting authority {the state/tribe or the USACE) should be easily understood and
imple: e field

Ayl A3 7
Apnl 30, 2014 Latter

s, the Association of Clean Water Adr frators, and the Ase
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ly four 1o \|><Tf7 es following initiation

cto

'\vaorkgroupa jte; de\/eéop poteﬂtial policy recon '7mndat|n 18 and reponts o

Tentative me schedule (subjec

to change):
= Septemiber 2015 - Meeting 1

118~ Meeting 2

uary 2016 - Mesting 3

s Aprll 2016 - Meeting 4

s June 2016 —

e September 2016 - Meeting 6 (if needed) to 1

ED_005978_00002768-00062

for twelve 1o six
ditionally, mambers may be asked to paticipate in ad hoc
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of the group

specific issuzs,

inalize recommendations to NACEPT
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istory of
cts?

Section 404 of the Clears Water Act (C \,"’ ) authoriz
for the discharge of dre (‘UOC‘ o*ﬁl mater
approval from the Envi
in some bu
ey

CE) to Issue

, btates, with
A permit program

must retain

mits

es the US Am'w Corps of Eng%
‘navigable waters," Pursua
Prof C”T!C”l Agency t—P may assume authority’ o admn
ot all navigab x!c waters, The watars that a sta‘rc may Not assume, and whi
after a state has assumed the program, are defined in a parenthetica '

L
S}

. those waters which are prasently used, or are s natural condition or by reascnabla
mpro vement as a means to transport interstate or foreign commerce shorewafd to thelr ordinary nigh water mark,
including all waters which are subject to the ebb and flow of the tide shoreward to thelr mean high water mark, or

mean Nic hign water mark or the west coast, including wetlands adjacent thereto) ..

Tnis memorandum oxplorcs the

o

CWA amendments that

t ¢ by roviewing the !cg islative history of the 1977
.gialfm Ve ory Summar e r‘eports of

on and the Senat jronment and Public

N earlier versions r\f b\f( e House and Senate bills, and excerpts from the Conference

r
\

o
“< Prepared by Virging

o 5. Albrecht, Jan Goldman-Carter, and Dave Foss
0

% 33 USC § 1344(2).

T vy b 1S B A YA s
STR3USCE 1344
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[a, After careful review of
te assumed 404 al e (1 the w .
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juage of *‘k & amendmen
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e
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e ( \/\l//\ WAS ©

acted in 1872, the USACE promulgated re
Jsly with the RHA term “na\/agab > waters of the United St

sadle waters
;),mjho

SYNONYN

e Feder

atural Resources Defense Councll challengad the USACE CWA definition, and in March 1975 the District Court
for the District of Columbia ordered tm U SACE to issue new reguiations broadening the definition to accord w

broader water quality purposes of the CWA,
issued revised regulations creating a phased &

On Jduly 25, 1875, In compli USACE

3ch r expar‘zdmg the pro

e court arder, the

edule

v of fill materis astal waters and
d navigalle v\/a’[C’C‘ of the United States®™ and
ereto are subject o

{: [effective immediately] discharges of dradgac
nds contiguous or adjacent thereto or intc in
ter wetlands contiguous or adjacent t
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effeciive July 1, 1976] di
freshwater wetlands contiguous or adjac
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. regLilati

ffactive 1,19
‘astate lakes, |
re used in
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streams

or of fill material into any navigable
elr ordinary high water mark and up to t
reguiation.*®
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v. Callaway, 392 F Bu
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> CVWWA was
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RHeviewing the new USACE regulations, the House Committee on Pulblic Works and
Transportation expressed concem that “full implementation of thi
regulations would have a dramatic effect on the overali Corps of Engi
Report noted that permi

.

permit program under the new

s permit program.”™ The Comr
& RHA numbered close to 11,000 per year and were expected 1o e
constant, but the new ations would increase 404 apphvrﬂ ons from 2,800 to 30,000 per yvear as Phases |l
and Il becamea effective.®® Tne Committee was concemed th 104 program “will prove impossibla o
effective administration and ... discourage the States from exercising thair present responsibilities in protecting water
and wetland areas.”™ The Cormnmittes report stated that environmental protection should be a shared responsibiiity of
the States and the Federal government. Noting that “[tihe | Hde government has traditionally had the responsibili
tocting the navigable waters of the United | mtvo for public use anc the C mittee
‘activities addressed by section 404, 1o the extent they occur in wat navigab

States ... are more appropriately and more effectively sublect to regulation [by] the States.

‘”“I\,r\,u p

e expand

hat

OO
AN

e

2 Walers Of

4D

J— T I o " Fr. .l P b oy
ise Dill tracks the RHA defnition, « MISTONC” navigald e LN
.A.J.-.,'].;_];.,- 7 v v NN e b | Y OMIR i~
To F*‘CJCJ ess the concerns identified In the Commilttee report, section 17 of the C , HL.R. 9860, added

navigable waters” to bﬁ applied 1o the 404 program that is “the same as the defiﬂition of navigable
waters of the United States as it has evolved over the yua’s through court decisions with one exception. {It] omits the
historical test of navigabllity. e Committee noted that the historical test had been used "o clasalfy as naviga

mary bodies of water wera not capable of supporting interstate commerce in thelr existing condition or

able improven ‘ din the fur trade in the 1700's, "where trad

dtransport thalr furs by traill to the lake, across t @ by boat, and then again by trall into another Stat
kes located entirely within one Stq‘rc, \A/)“[r nwere part of a %ng wyay of commerce in the 1800's by
virtue of their proximity 1o a rallway track which led into ancther State, [had] been classified as navigable.™® Thus, the
Committes intended to exclude “small intra-state lakes ... which could not conceivably be used today or in the future
for interstate commerce.™ The Committee f@[l 1 strongly that If a water is not suaceptible of use for the fransport
of interstate or fore erce in its present cor meﬂr or with reasonable improvement, then i should not be
conslidered a navigable we e United “*”ﬁm mas

"3

\/'\\/'!’\h f 5 o \\\/’)T'/\VS Tq(’)t Ware L

faYga)

WOU

Similarly,

a

2 o]
Tdsat Lo
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